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(1)

THE CHANGING REAL ESTATE MARKET 

Tuesday, July 25, 2006

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON HOUSING AND 

COMMUNITY OPPORTUNITY, 
COMMITTEE ON FINANCIAL SERVICES, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 2:08 p.m., in room 

2128, Rayburn House Office Building, Hon. Robert Ney [chairman 
of the subcommittee] presiding. 

Present: Representatives Ney, Miller of California, Baker, 
Brown-Waite, Neugebauer, Campbell, Oxley, Waters, Lee, Miller of 
North Carolina, Scott, Davis of Alabama, Cleaver, and Green. 

Also present: Representatives Sherman and Watt. 
Chairman NEY. The subcommittee will come to order. This after-

noon, the Subcommittee on Housing and Community Opportunity 
meets to discuss the changing real estate market, and how these 
changes have affected brokers and consumers alike. 

Since the advent of the Internet, changes to the real estate mar-
ket have become frequent and far reaching. The nature of real es-
tate transactions and the effect on home ownership and consumers 
are a growing interest not only to this subcommittee but to the fi-
nancial services industry as a whole. 

To understand changes to the market, we must first look at what 
is known as the traditional brokerage model. Traditional brokers 
offer a bundle of services that can include everything from mar-
keting the seller’s home to preparing offers and assisting in nego-
tiations. 

Those traditional brokers belong to a multiple listing service or 
MLS, as it is called, that pools information about homes on the 
market so brokers can access a wide array of listings for their cus-
tomers. 

This network of brokers utilizes a commission based pricing 
model where sellers pay a percentage of the sales price as a broker-
age fee. 

Recent technological advances have changed the way consumers 
look for real estate and have facilitated the creation and expansion 
of alternatives to traditional brokers. 

In recent years, the real estate industry has used the Internet 
to market products and market new types of real estate services. 
In spite of increasing modernization, most consumers still choose to 
be represented by a traditional full service real estate broker or 
agent. 

VerDate 0ct 09 2002 13:32 Feb 16, 2007 Jkt 031541 PO 00000 Frm 00007 Fmt 6633 Sfmt 6633 F:\DOCS\31541.TXT HFIN PsN: TERRIE



2

The consumers who do not go with a traditional broker have 
opted for alternative or discount brokers. These real estate models 
offer low commissions in exchange for reduced services, and may 
operate solely or primarily via the Internet. 

Many different options are being offered by discount brokers, in-
cluding flat fees for services, and rebates for buyers, which have 
been targeted by State laws. 

Despite the emergence of Internet based or discount real estate 
brokerage services, the growth of this segment of the market has 
not been substantial. 

Over the past few years, the real estate market has been met 
with challenges to MLS practices, minimum service requirements, 
and the need for competition to benefit consumers. 

For many American families, purchasing a home is often the 
most complex, expensive, and sometimes scary, transaction that 
they undertake. 

Therefore, it is important that the subcommittee continue to 
raise questions regarding competition and consumer protections 
within today’s real estate transaction process. 

On a positive note, more people are owning homes today than 
ever before. We just passed—I should note and thank Chairman 
Oxley, who is present, and our ranking member, Maxine Waters 
and Mr. Frank, for the FHA bill, which I think is really a legacy 
bill for the chairman and this committee. 

If it was not for your work, Mr. Chairman, we may not have had 
the FHA down the road. I want to thank you for all of the work 
you have put into that. 

We have a rich history in America but it is always incumbent 
upon the subcommittee and the Full Committee to always look at 
the whole process of home ownership and how we can dig into the 
issues and make sure that Americans have the opportunity to own 
a home. 

With that, I will yield to Mr. Oxley, the Chairman of the Full 
Committee. 

The CHAIRMAN. Thank you, Mr. Chairman. Today, we will focus 
on residential real estate brokerage, a valuable service for millions 
of Americans each year, and the serious problems that we have re-
cently learned about in the industry that can affect one of the most 
important financial transactions most people will ever undertake—
buying or selling a home. 

An increasing number of observers from the Government, to con-
sumer groups, to academics, are asking an important question 
about residential real estate brokerage, that frankly, Congress has 
been slow to consider. 

Namely, why is it that in an industry with more than 1.3 million 
competitors, with home prices that vary widely, that brokers from 
Portland, Oregon, to Portland, Maine, so uniformly charge a 6 per-
cent commission? 

Moreover, why has that 6 percent fee remained the same as 
home prices have soared and new technologies have made broker-
age more efficient? 

Would not real competition produce varying services and varying 
prices? 
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In March of 2005, Ranking Member Frank and I asked the GAO 
to examine price competition in real estate brokerage. That fol-
lowed my request in November of 2004, the GAO report on barriers 
to electronic commerce in real estate. 

The GAO’s report, the actions over the past 18 months by the 
Department of Justice and the Federal Trade Commission, as well 
as scholarly reports, explain what is happening. 

Real estate brokerage is self-regulated. Licensing rules are large-
ly set by the brokers themselves, and real estate exchange rules 
are entirely set by the brokers themselves. The exchanges have be-
come institutions to protect the interest of brokers, not consumers. 

Mr. Chairman, the last time we looked at an industry that was 
self regulated, it was the accounting industry. We know what hap-
pened in the accounting industry, with the bankruptcies of Enron, 
WorldCom, and many others. 

We let the stock exchanges in this country set their own rules, 
but only with the SEC reviewing and approving those rules. 

For residential real estate markets, there is no Government regu-
lator to protect the public interest. There is only regulation of the 
brokers, by the brokers, and for the brokers. 

I generally believe that less Government regulation is a good 
thing. This is because robust markets can police themselves. 
Innovators with better products and lower prices will beat compa-
nies with anti-consumer ways. 

When competitors exclude innovators and restrain competition, 
which is the allegation of the Department of Justice’s antitrust 
lawsuit against the National Association of Realtors, then markets 
simply cannot work, or at least work effectively. 

Congress needs to pay attention and certainly needs to act. 
On July 13th, the Federal Trade Commission announced an en-

forcement action against the Austin Board of Realtors for estab-
lishing rules that essentially froze properties out of the market if 
the seller used a service that traditional brokers did not like. 

The Austin Realtors set rules saying that exclusive agency list-
ings, that is homes where the seller used a broker who performed 
very limited services, could not be listed in Austin’s multiple listing 
service, or MLS, the local exchange for homes for sale. 

The settlement with the FTC nullifies the Austin Realtors’ rule. 
We should wonder, is this going on elsewhere as well? That is 

not all. Organized real estate brokers are pushing for State laws 
to outlaw low cost minimum service brokerage, where brokers will 
charge less, perhaps tens of thousands of dollars less, and in ex-
change, provide less brokerage service. 

Innovative brokers complain of organized discrimination in the 
markets. If you are a broker who charges less, you might be black-
balled in the industry, and other brokers will not show buyers the 
homes you are listing. 

The Wall Street Journal reported last October on an Ohio Real-
tor who had her listings pulled from the local MLS, in essence be-
cause she charged a low flat fee rather than the full 6 percent. 

A lawyer for the MLS said, ‘‘For sale by owner listings’’, should 
not be in the MLS because it creates uncertainty about whether 
the buyer’s broker will get paid for the sale. 
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We, on this committee, know only too well that the NAR wants 
to keep national banks from providing real estate services and pro-
viding more competition in the industry. 

What do all these examples have in common? They show orga-
nized real estate brokers setting or using the rules to protect high-
er fees or stifle competition to the detriment of consumers and to 
the detriment of new brokerage models. 

This is one of the most important issues we have considered be-
cause it very directly affects millions of Americans each year, and 
because consumers could be saving billions of dollars each year. 

One industry publication called, ‘‘The REAL Trends’’, reportedly 
estimates consumers paid a whopping $61 billion in real estate bro-
kerage fees in 2004. Others estimated it as high as $100 billion. 

Just think, if real estate brokerage fees were just one percentage 
point lower, consumers could save tens of billions of dollars per 
year. 

We, on this committee, have an obligation to make sure that 
markets are fair and open, and to protect consumers. 

I want to thank Chairman Ney for his leadership and for holding 
this very important hearing today. This should be the first step in 
our inquiry, not the last, and I yield back, Mr. Chairman. 

Chairman NEY. Thank you, Mr. Chairman. The gentleman from 
Missouri, Mr. Cleaver. 

Mr. CLEAVER. A short comment, Mr. Chairman. I would just like 
to congratulate you and Ranking Member Waters for successfully 
ushering H.R. 5121 through today. It was very, very important that 
legislation pass. I thank you and Ranking Member Waters for all 
of the work you did on it. 

Chairman NEY. Thank you. I want to thank the gentlemen for 
his comments. 

At this point in time, we will move on. I have for the record, ‘‘A 
Realtor’s Guide to Compliance’’ submitted by the National Associa-
tion of Realtors; a ‘‘Brief History of Agency’’ submitted by the real 
estate agents for Real Agency, Inc.; letters from the Missouri Asso-
ciation of Realtors; testimony of Alex Perriello, president and CEO, 
Cendant Real Estate Franchise Group; testimony of Tom Kunz, 
president and CEO, Century 21; and a letter from Cendant Cor-
poration, real estate agents for Real Agency, Inc., and American 
Homeowners Grassroots Alliance. 

Without objection, they will be made part of the record. 
With that, we will go straight to the witnesses. I want to wel-

come you today to the Housing Subcommittee. 
First, we have Bruce McDonald, who is a Deputy Assistant At-

torney General with the Department of Justice’s Antitrust Division. 
Since 2003, he has been one of two deputies in charge of civil anti-
trust enforcement. 

Prior to his appointment in 2003, Mr. McDonald was a partner 
in the antitrust group of the Houston law firm of Baker and Botts. 

Maureen Ohlhausen is Director of the Office of Policy Planning 
at the Federal Trade Commission. The FTC assures a competitive 
marketplace for both American consumers and businesses by pre-
venting unfair anticompetitive commercial practices. 

David Wood is the Director of Financial Markets and Community 
Investment at the Government Accountability Office (GAO), an 
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independent and non-partisan agency that works for Congress. 
GAO is often called, as we know, the Congressional watchdog, be-
cause it investigates how the Federal Government spends tax-
payers’ dollars and how well Executive Branch agencies do their 
jobs. 

I want to welcome all the members of the panel today. We will 
start with Mr. McDonald. 

STATEMENT OF J. BRUCE McDONALD, DEPUTY ASSISTANT AT-
TORNEY GENERAL, ANTITRUST DIVISION, DEPARTMENT OF 
JUSTICE 

Mr. MCDONALD. Thank you, Mr. Chairman. Mr. Chairman, and 
members of the subcommittee, I am pleased to be here on behalf 
of the Department of Justice’s Antitrust Division, to discuss the 
competitive implications of developments taking place in real estate 
brokerage markets. 

The Antitrust Division has a long history of pursuing enforce-
ment actions to protect competition and consumers in this industry 
against antitrust violations. Today, we are also working to educate 
State governments about potential anticompetitive effects of State 
rules restricting brokerage services. 

Competition in these markets is important. Every year, millions 
of Americans purchase real estate brokerage services. Last year, 
over eight million homes were sold in the United States. According 
to the GAO, consumers paid over $60 billion in real estate broker-
age fees in 2004. 

When the brokerage industry does not function competitively, it 
can be very expensive for home buyers and sellers. 

In the last few years, although the cost of providing brokerage 
services has if anything decreased, consumers have been paying 
more. Because commission percentages have remained high, as 
home prices have climbed, the dollars paid to broker commissions 
have climbed also. 

From 2000 to 2004, fees paid for brokerage services grew much 
more quickly than the CPI. 

As Chairman Oxley pointed out, commission percentages do not 
seem to vary significantly with house prices, service quality, or ge-
ography. This is not how one would expect a competitive market 
to behave. 

Today, the Internet is bringing new possibilities for increased 
competition to real estate brokerage services, as it has in other in-
dustries throughout our economy. Web-based brokers can provide 
online information to their clients about homes for sale. Home buy-
ers can learn about neighborhoods and explore suitable homes 
more efficiently on their own time, saving broker time and expense, 
which can translate into lower broker fees. 

By taking charge of some of the services themselves, customers 
can reduce the services they need to purchase from brokers. 

At last year’s joint DOJ/FTC hearings on real estate competition, 
one of the topics discussed was the negative effect that some re-
strictive State laws and regulations are having on competition in 
brokerage markets. 

Consistent with our practice in other industries, when we learn 
that significantly anticompetitive State laws or regulations are 
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under consideration, we approach State officials to advise that they 
take into account the benefits to consumers of a more competitive 
approach. 

We have had a number of opportunities to do this on proposed 
measures affecting real estate brokerage services. One example is 
State practice-of-law rules. Over the last decade, we have advised 
State legislatures, courts, and bar associations on the implications 
of proposals to expand the definition of practice of law in ways that 
would prohibit non-lawyers from providing routine real estate clos-
ing services. 

The evidence does not suggest that excluding non-lawyers, like 
most real estate brokers, from providing these services actually 
protects home buyers and sellers, as real estate lawyers have 
claimed. 

When non-lawyers are allowed to provide these services, con-
sumer complaints actually do not increase. Non-lawyers typically 
charge lower fees for the same services, and this competition re-
sults in lower lawyer fees for these services as well. 

Another example is the minimum-services rules that some bro-
kers recently have urged their State legislature or local real estate 
board to adopt, requiring that all real estate brokers provide a 
specified minimum package of services. 

Some consumers prefer to purchase less than the full array of 
traditional brokerage services, handling certain tasks themselves, 
and paying less. 

In response, new broker business models have begun to offer 
smaller packages of brokerage services, often on a menu basis, in 
exchange for a smaller total fee. 

Where this consumer choice is allowed, home sellers and buyers 
have saved thousands of dollars per transaction. 

Some brokers are resisting, seeking imposition of minimum-serv-
ices rules. This is portrayed as protecting consumers from unwit-
tingly agreeing to substandard service. We have found no evidence 
of consumer confusion, so it appears that the restrictions do not 
protect consumers, but just interfere with their freedom to choose 
and pay for only the services they want. 

Over the last few years, the Justice Department and FTC have 
advised a number of States on the competitive implications of min-
imum-services proposals. Our efforts have been successful in a 
number of States. 

Restraints by market participants also can be harmful to com-
petition. Of course, they are fully subject to the antitrust laws. 

The Justice Department recently brought two enforcement ac-
tions against restrictive real estate brokerage rules that violated 
Section I of the Sherman Act. 

Chairman NEY. I am sorry, Mr. McDonald. Your time has ex-
pired, but if you would like to conclude, then we will enter the rest 
for the record. 

Mr. MCDONALD. Thank you, Mr. Chairman. 
Home ownership is a cornerstone of the American dream. Pur-

chasing a home is the largest financial decision made by most fami-
lies. Home sellers and home buyers are harmed when Government 
or private restrictions on real estate broker competition prevents 
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brokers from offering innovative services or adopting new cost-sav-
ing practices. 

Therefore, the Antitrust Division will continue to use both law 
enforcement and competition advocacy tools to protect competition 
and consumers in real estate markets. 

Thank you for the opportunity to testify. I am happy to answer 
any questions. 

[The prepared statement of Mr. McDonald can be found on page 
108 of the appendix.] 

Chairman NEY. Thank you, sir. 
Ms. Ohlhausen? 

STATEMENT OF MAUREEN K. OHLHAUSEN, DIRECTOR, OFFICE 
OF POLICY PLANNING, FEDERAL TRADE COMMISSION 

Ms. OHLHAUSEN. Chairman Ney, Chairman Oxley, and members 
of the committee, I am pleased to present the FTC’s testimony on 
competition in the real estate brokerage industry. The Commis-
sion’s full testimony has been submitted for the hearing record, and 
my statement, and any answers I may provide, reflect my own 
views and are not necessarily those of the Commission. 

New technologies have given rise to alternative brokerage models 
that offer a promise of greater competition and greater savings for 
consumers. The FTC is committed to using its enforcement advo-
cacy and research capabilities to protect the interests of consumers 
in this important market. 

For buyers, the Internet has become an indispensable source of 
information on properties, neighborhoods, and the home buying 
process itself. For example, new alternative brokerage models, such 
as virtual office Web sites, allow buyers to view detailed MLS infor-
mation online, and they often also offer a rebate. 

For sellers, the Internet has replaced the yard sign as the most 
used marketing tool. Home sellers can now perform tasks that were 
once the exclusive domain of brokers, likely spurring the increased 
demand for non-traditional services, such as limited-service broker-
age, or a seller pays the broker a flat fee for listing the home in 
the local MLS and providing some selling aides while handling the 
rest of the transaction him- or herself. This option allows the con-
sumer to save potentially thousands of dollars in commissions in 
exchange for doing more work. 

As alternative brokerage models have proliferated, however, we 
have also become aware of actions by MLS’ and State bodies that 
make it more difficult for alternative business models to compete 
against traditional brokers. 

For example, the Commission recently charged the Austin Board 
of Realtors with violating the antitrust laws by adopting a rule 
that prevented properties with non-traditional listing agreements 
from appearing on important publicly accessible Web sites. 

The Commission alleged that this conduct impeded the provision 
of non-traditional brokerage services to consumers. 

The Commission’s consent order with the Austin Board which 
settled the charges prohibits it from adopting or enforcing any pol-
icy to deny, restrict, or interfere with the ability of its members to 
enter into non-traditional listing arrangements. 
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Over the past 2 years, several State legislatures and real estate 
commissions have considered or adopted minimum service require-
ments which effectively force consumers to purchase a set bundle 
of real estate brokerage services. 

Because these measures are likely to harm consumers, the FTC 
and DOJ have filed advocacy comments opposing their adoption. 
Our comments concluded that by eliminating many popular limited 
service options, these laws would reduce consumer choice and com-
petition among traditional brokers and limited-service brokers. 

We also noted the lack of evidence that such laws are necessary 
to protect consumers. Further, at the FTC/DOJ real estate work-
shop, panelists who represented both traditional brokerages and 
new business models all stated that they did not see a need for 
minimum service laws. 

It is important to emphasize that the Austin enforcement action 
and our advocacy efforts do not reflect any attempt by the Commis-
sion to favor one form of brokerage business model over another. 
Rather, the Commission’s work is intended to protect competition 
in the market, not particular competitors, so that consumers can 
select the services that best meet their needs. 

The structure of the real estate brokerage industry appears to 
exhibit some characteristics of a competitive market, including low 
market concentration and low barriers to entry. 

Despite these structural features, there is a perception supported 
primarily by anecdotal evidence, that commission rates remain at 
a super competitive level. This perception arises from the observa-
tion that commission rates do not appear to vary with geography, 
the price of the house for sale, or the agent’s experience level or 
quality of service. 

Although relatively recent survey data indicates that average na-
tional commission rates have fallen somewhat over the past few 
years, significant increases in property values over this period ap-
pear to have more than offset any such decreases in commission 
rates. 

Our experience in this industry points to several possible factors 
that may explain why price competition appears to be lacking. 

First, private anticompetitive conduct that disadvantages new 
business model reduces their ability to put downward pressure on 
commission rates. 

Second, State imposed restrictions, such as minimum service 
laws and prohibitions on rebates, also limit the ability of new busi-
ness models to compete with traditional brokerage models on price. 

Third, disparagement and harassment of non-traditional brokers 
may deter brokers from engaging in vigorous price competition. 

Finally, consumers appear to be uninformed about certain facts 
critical to price competition, such as the negotiability of commission 
rates and the duties their broker or agent owes them. 

The FTC plans to remain actively engaged in this area through 
enforcement, advocacy, research, and consumer education, and we 
are committed to ensuring that consumers can enjoy the benefits 
of competition in real estate brokerage. 

We are willing to assist your committee in any way that we can. 
Thank you. 
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[The prepared statement of Ms. Ohlhausen can be found on page 
117 of the appendix.] 

Chairman NEY. Thank you. 
Mr. Wood? 

STATEMENT OF DAVID G. WOOD, DIRECTOR, FINANCIAL MAR-
KETS AND COMMUNITY INVESTMENT, GOVERNMENT AC-
COUNTABILITY OFFICE 

Mr. WOOD. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to be here today. 

When preparing our report to the committee last year, we found 
very quickly that our ability to examine price competition was se-
verely limited because there is simply no single place where one 
can find comprehensive brokerage price data. 

Accordingly, our work consisted largely of reviewing the aca-
demic literature and interviewing a variety of market participants. 

Our findings regarding price competition can be summed up in 
a few key points. The first is that while real estate brokerage has 
competitive attributes, a large number of players competing for a 
limited number of home listings, historically, the competition has 
been based more on non-price factors, such as quality or level of 
service. 

A principal reason for this view is that within specific local mar-
kets, there seems to have been limited variation in commission 
rates. 

The lack of comprehensive data, both historically and currently, 
makes it difficult to determine the extent of variation in commis-
sion rates. However, the picture that emerges from the limited data 
available is that within a given market, a single rate has predomi-
nated. 

For example, the Federal Trade Commission examined random 
samples of properties sold in the late 1970’s in several cities. In 
Boston, 72 percent of listings had exactly the same commission 
rate. In both Los Angeles and Minneapolis, it was 88 percent, and 
in Seattle, 90 percent. 

In another example, academic researchers reported that of the 
homes sold in Lincoln, Nebraska, in 1986, 88 percent had exactly 
the same commission rate. 

Academic studies also suggest some causes for the limited vari-
ation in rates that was observed. For example, one study found 
that lower commission rates were associated with more expensive 
houses, and with houses that were vacant or renter occupied. 

Finally, as Ms. Ohlhausen noted, anecdotal data suggests that 
commission rates have declined from the 6- or 7 percent level that 
the FTC found in the late 1970’s to a typical range of 5- to 6 per-
cent now. 

Although the lack of data precluded empirical analysis, we did 
identify several factors that might inhibit price competition. The 
first of these is the cooperation among competing brokers facili-
tated by the multiple listing service or MLS. 

While MLS’ provide important benefits to both buyers and sell-
ers, practices that encourage cooperation among participating bro-
kers may, in effect, discourage deviations from prevailing commis-
sion rates. 
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For example, MLS listings give brokers information on the com-
mission that will be paid for producing a successful buyer. To en-
sure that brokers will show prospective buyers their homes, sellers 
may be reluctant to offer anything less than the standard pre-
vailing commission. 

A second factor is certain State laws, as Chairman Oxley and the 
previous witnesses have noted. 

Finally, a third factor is the lack of consumer pressure generally. 
For many consumers, selling a property is an infrequent event. 
They may be unaware of alternatives to a traditional broker charg-
ing a standard commission. However, this is one factor that is like-
ly being affected by the Internet. Some three-quarters of home buy-
ers now use the Internet during the home buying process. 

The Internet has helped provide both buyers and sellers with 
much information that previously was available only by contacting 
a real estate broker. 

In addition to permitting buyers to easily search for homes on 
their own, the Internet has facilitated options for consumers, such 
as fee for service brokerage, and alternatives to MLS listings. 

However, some factors may inhibit using the Internet for accom-
plishing the full range of activities associated with a real estate 
transaction. For example, even with the availability of virtual 
tours, consumers still like to visit properties firsthand. 

Also, as we noted in our report, a key factor is the extent to 
which properties listed in an MLS continue to be widely available 
online. 

Mr. Chairman, that concludes my prepared statement. I will be 
happy to answer any questions you have. 

[The prepared statement of Mr. Wood can be found on page 132 
of the appendix.] 

Chairman NEY. Thank you. I am going to begin questions and 
yield my time at this point to Chairman Oxley. 

Before I do, I want to ask, just for clarification. Ms. Ohlhausen, 
you have a statement prepared. It says, ‘‘Prepared Statement of the 
Federal Trade Commission.’’ Did you say in the beginning that 
your comments are your personal comments? 

Ms. OHLHAUSEN. My oral remarks are my own. The statement 
that has been submitted is the official statement of the Federal 
Trade Commission. 

Chairman NEY. The questions? 
Ms. OHLHAUSEN. Any answers are again my views. 
Chairman NEY. Thank you. Chairman Oxley? 
The CHAIRMAN. Thank you, Mr. Chairman. 
Mr. McDonald, can you explain, if you can, what regulatory 

structure for real estate law now exists? What kind of a regulatory 
structure do we have going forward with real estate sales and com-
missions? 

Mr. MCDONALD. Mr. Chairman, I do not hold myself as an expert 
on the regulatory structures in the various States that govern real 
estate transactions or real estate brokerage. 

I think I can say generally that real estate brokers are governed 
almost solely by State laws, including State real estate broker com-
missions, and in many of those States, the broker commissions are 
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by law or rule required to be real estate brokers, or some percent-
age of the board are required to be real estate brokers. 

In most States, the real estate commission is set at a market 
rate and is not specifically controlled by regulation. 

The CHAIRMAN. What about the Justice Department and efforts 
at Antitrust? Is this an effort to try to induce competition in the 
real estate industry? What was the purpose behind the Justice De-
partment’s antitrust activities regarding real estate? 

Mr. MCDONALD. Mr. Chairman, we have engaged in two general 
kinds of activities. One, competition advocacy, in which we encour-
age State decision makers to not pass laws or regulations that re-
strict competition in providing brokerage services. One example is 
the minimum-services rules that you mentioned. 

Our other set of efforts are enforcement actions. We have 
brought two in recent years, although we have a history over the 
decades of bringing enforcement actions in this area. 

One of those recent enforcement actions was against the Ken-
tucky Real Estate Commission, which had passed a rule that pro-
hibited brokers from giving rebates of commissions to their cus-
tomers. 

More recently, we brought an action against the National Asso-
ciation of Realtors, which imposed a set of rules applicable to its 
local multiple listing services nationwide that allowed brokers to 
discriminate against fellow brokers who communicate with their 
customers on the Internet. 

These rules discouraged competition from new business models 
that take advantage of Internet technology and they are anti-
competitive and violate the antitrust laws. 

The CHAIRMAN. What is the current status of the Kentucky case 
and the NAR? 

Mr. MCDONALD. Mr. Chairman, the Kentucky Real Estate Com-
mission abandoned the rule and settled the case shortly after we 
brought it. 

The action against the National Association of Realtors is pend-
ing in Federal court in Chicago. 

The CHAIRMAN. In the Kentucky case, does that have any mean-
ing outside of the Commonwealth of Kentucky or is that simply a 
settlement that would only apply to the Kentucky situation or set 
of facts? 

Mr. MCDONALD. Mr. Chairman, that settlement applies directly 
only in Kentucky. We did see after that case was brought and it 
was settled that two other State real estate commissions that had 
similar rules abandoned them. 

The CHAIRMAN. The Kentucky settlement was considered a tem-
plate for those? 

Mr. MCDONALD. Mr. Chairman, I think the Kentucky settlement 
set an example of the consequences of having such rules. 

The CHAIRMAN. The suit that the Justice Department brought 
against NAR, if the outcome is favorable to the Justice Depart-
ment, would that precedent then apply nationwide? 

Mr. MCDONALD. Mr. Chairman, the rules that NAR has promul-
gated do apply nationwide. If the Government’s lawsuit is success-
ful, those rules would not apply anywhere. 

The CHAIRMAN. Thank you. 
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Ms. Ohlhausen, regarding the Austin Board of Realtors’ case 
with the Federal Trade Commission, as I understand it, that agree-
ment nullifies the Austin Realtors’ rule, which basically would not 
allow all but full service Realtors to list with the MLS; is that cor-
rect? 

Ms. OHLHAUSEN. That is correct. What the rule did was it pre-
vented the MLS from sending the data for the non-traditional list-
ings to popular, publicly accessible Web sites. They could still have 
their listings in the MLS, but a lot fewer people saw them. 

The CHAIRMAN. Will that ruling or that decision have any appli-
cation outside of Texas? 

Ms. OHLHAUSEN. We are investigating other similar rules. We 
have other cases in the pipeline. If other MLS’ have a similar rule, 
that is something we would be interested in pursuing. 

The CHAIRMAN. That was a settlement, was it not? 
Ms. OHLHAUSEN. That is correct. 
The CHAIRMAN. You are saying, essentially, even though it is the 

Federal Trade Commission, those settlements or agreements have 
to be done State by State? 

Ms. OHLHAUSEN. Yes. It would be individual MLS’, by individual 
MLS. 

The CHAIRMAN. Mr. Wood, you had indicated, I think, in your ini-
tial statement, that you had difficulty obtaining price competition 
figures in your study. Is that correct? 

Mr. WOOD. We had difficulty getting price data. Ideally, what we 
would have liked to have been able to obtain would be brokerage 
commission data across markets, across time. There is no one 
source that you can go to to get that data. 

The CHAIRMAN. There is no database and no transparency? 
Mr. WOOD. These are private entities. It is their data. They are 

certainly under no obligation to provide it to GAO. In the time-
frame that we were working in last year, we did not seek to survey 
MLS’ or try to obtain data from them because we saw what a giant 
task that would be. 

The CHAIRMAN. The European market, the commissions seem to 
be much lower, half lower than they are in the United States. Are 
any of you familiar with the European model and what those com-
missions are? 

Mr. WOOD. I only know from reviewing some of the academic lit-
erature. There are one or two articles that look at international 
brokerage. Basically, the conclusion is that this is an area that 
needs more study. 

I believe there are differences in the commission rates, but there 
also may be differences in the brokerage models, the types of serv-
ices that are provided. 

Trying to control for all those differences is not something I am 
sure has been done. 

The CHAIRMAN. Mr. McDonald, the effort by the Justice Depart-
ment heretofore has been on an antitrust enforcement basis; is that 
correct? 

Mr. MCDONALD. That is correct, Mr. Chairman. 
The CHAIRMAN. Are there any other tools available to the Justice 

Department besides the antitrust issue that is being considered or 
could be considered? 
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Mr. MCDONALD. Mr. Chairman, that is an interesting question. 
As I sit here today, I am not aware of any. 

The CHAIRMAN. I have no further questions. Thank you, Mr. 
Chairman. 

Chairman NEY. Thank you, Mr. Chairman. Our ranking member, 
the gentlelady from California. 

Ms. WATERS. Thank you very much, Mr. Chairman. I was just 
sitting here going over some of the statements, and recalling my 
experiences with buying houses and the last experience that I had 
purchasing property. 

I could not have imagined going through that experience without 
my real estate agent, and all of the complications of the trans-
action. 

I suppose the general question that I have is what kind of prob-
lems do you think the average home buyer would encounter if, in 
fact, they did not have the kind of real estate services that have 
served us well over the years? 

As I think back through my last experience, and I am thinking 
about any number of concerns, that I would not have known how 
to address had it not been for the real estate services that I was 
receiving. 

How do you think an average person would fare without the tra-
ditional real estate services that are available to us? Anybody can 
answer that question. 

Mr. MCDONALD. Ranking Member Waters, your question impli-
cates the issue that we have discussed on whether States should 
impose minimum services requirements on brokers. 

As we have mentioned, new business models have developed in 
which brokers have responded to consumer demand for the provi-
sion of limited services. 

Certainly, there are home buyers and sellers who for whatever 
reason do want the full range of brokerage services, everything 
from listing and marketing the house to communicating buy and 
sell offers, to being represented at closing, the services that tradi-
tional full service brokers provide. 

There are also many consumers who, whether it is because they 
are taking advantage of the Internet or because they are especially 
comfortable with the home purchase transaction, are comfortable 
with purchasing only a few services from a broker, and handling 
the rest of the services themselves. 

The point of our criticism of minimum services legislation is that 
minimum services rules take that choice away from some con-
sumers. With or without minimum services legislation, the home 
buyer or seller who wants a full range of services can get it. We 
are trying to preserve the competitive option for consumers who 
want to buy less than the full range of services, to buy fewer serv-
ices, handle the rest themselves, and pay less. 

Ms. WATERS. Mr. Chairman, I will listen to the responses from 
questions that will be generated from other members. I am a little 
partial in all of this because of all of the stories that I have heard 
year in and year out about what home buyers, in particular, en-
counter in this very, very complicated and competitive business. 

Let me just hear what they are answering to other questions 
that are coming up. 
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Chairman NEY. I have a question, and then we will move on to 
the gentlelady from California, Ms. Lee. 

The question I have is for Mr. McDonald. The Department of 
Justice has not supported State measures that have sought to man-
date the minimum service requirements for real estate profes-
sionals. What is the methodology of that, of opposing the State 
measures that seek to mandate minimum service? 

Mr. MCDONALD. Mr. Chairman, from our pro-competition per-
spective, in general, Government regulation where it is not nec-
essary can have a market distorting effect. 

As it relates to minimum services rules, those rules limit the 
ability of limited-service brokers to sell to customers less than the 
full array of brokerage services. It prevents consumers who would 
like to purchase less than the full array of brokerage services from 
doing so. 

The option that competition brings is to have various different 
kinds of brokerage business models, various different kinds of op-
tions available to consumers. Some consumers who want more 
services can buy more services and pay more. Consumers who want 
fewer services can buy fewer services and pay less. That increases 
competition throughout the market. Minimum service legislation 
prevents that consumer choice. 

Chairman NEY. It is not a matter of the Federal versus the 
States. It is a matter of minimum services applied by the States 
would not create as much competition? 

Mr. MCDONALD. That is correct, Mr. Chairman. It undercuts 
competition. 

Chairman NEY. Thank you. I had a question, and if anybody else 
wants to answer these questions, please feel free. 

On the statement from the GAO, do you not believe there is an 
over saturation of real estate brokers and agents in the market? Is 
that what GAO has thought? 

Mr. WOOD. I do not know that we would characterize it as an 
over saturation. I think you will see in the testimony from NAR 
that their membership has certainly grown in recent years. 

The lack of data that we have found extends to any kind of meas-
ure for the demand for brokerage services. Even though clearly 
housing prices have gone up, more agents have come to work, we 
do not have a good measure of the actual demand for broker serv-
ices. 

There is some interesting research in this area. For example, 
some researchers have looked at this question of agent productivity 
and found that generally when prices go up, if commission rates 
stay the same, the number of dollars, of course, is going up, and 
that tends to attract more people into the business. 

Chairman NEY. I guess I should ask it this way. If there was an 
over saturation of real estate brokers and agents, would that or 
would that not help because you have more agents, more competi-
tion, or does it not run that way? 

Mr. WOOD. The picture that emerged from our research was that 
there is indeed a lot of competition. There is competition to get list-
ings and so forth. It is just that on the basis of the available evi-
dence, which is limited, there does not seem to be much price com-
petition. 
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Chairman NEY. One question I had actually for all three of you, 
if you want to answer, do you consider the MLS a public utility, 
or a private hybrid? 

Ms. OHLHAUSEN. I will answer first since we just sued the Austin 
Board of Realtors, which is an MLS. We have not treated that as 
a public utility. Instead, it is an association among private competi-
tors, which is a traditional subject of the antitrust laws, agree-
ments among horizontal private competitors. 

Chairman NEY. Mr. McDonald? 
Mr. MCDONALD. We agree, it’s a joint venture among competi-

tors. 
Chairman NEY. Mr. Wood? 
Mr. WOOD. I think GAO has no opinion and would leave it to the 

experts. 
Chairman NEY. Good answer. In my small remaining time, has 

there been any discussion amongst any of you in what you have 
done to look at this issue about total transparency of the MLS? 
Total transparency, including internal listings? I am going in the 
direction that you put some private things on there, you do not 
want somebody in your house because you have a small child, at 
certain times of the day? 

Mr. MCDONALD. Mr. Chairman, I am familiar with that issue. 
There is some information in the MLS database that is by rule 
available only to brokers, and not to the public. A very good exam-
ple is the example we discussed with NAR, information that the 
children are home alone at a certain time in the afternoons, so buy-
ing brokers should not bring potential buyers around. 

One of the questions has been, by putting listing information on 
the Web, do you create a risk that private or secure information 
might get exposed to the public? 

A properly designed Web site will not do that in the same way 
that a brick and mortar broker, a traditional broker, who is pro-
viding information on paper to his or her customers will not pro-
vide that information. 

Chairman NEY. It is technological? 
Mr. MCDONALD. Right. 
Chairman NEY. Thank you. My time has expired. The gentlelady 

from California, Ms. Lee. 
Ms. LEE. Thank you, Mr. Chairman. Good afternoon. 
Let me ask you, Mr. McDonald, with regard to this question, 

with regard to States. Have any States reported that consumers 
have been led to believe they would receive the full broker services 
when in fact they had to do the actual service themselves? Has 
there been any type of false advertising? 

Mr. MCDONALD. Congresswoman, we have not found any evi-
dence of significant complaints by consumers who thought they 
were purchasing a full-service package of brokerage services but in-
stead, were misled and were actually purchasing only a limited-
service package. 

Ms. LEE. Good. Let me ask you on the Internet piece of this, of 
course, we all recognize that the Internet has really dramatically 
lowered the costs of services and the way consumers purchase 
goods and services and the transaction costs go down ultimately. 
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What happens to those individuals who do not have access to the 
Internet? Low income individuals. The digital divide is still alive 
and well in America. 

I am concerned whenever we see—this is the way of the world 
now. Do we lose people if they do not have access to the Internet 
in terms of their access to the type of services they should be able 
to benefit from, just as those who have access to the Internet? 

Mr. MCDONALD. Congresswoman Lee, that is a question that cer-
tainly goes far beyond the issues that we are discussing today on 
real estate, and it is something that I know Congress has ad-
dressed in a number of ways. 

What I can offer you in the real estate situation— 
Ms. LEE. I am talking about in terms of the real estate situation, 

with regard to the services, the basic services that are allowed in 
terms of MLS services. 

Mr. MCDONALD. Yes, ma’am. The fact that real estate listing in-
formation is available on the Internet has not led to it being un-
available off the Internet, with a brick-and-mortar broker, one can 
still get information about houses for sale on paper or in a con-
versation on the telephone. 

In a market in which there is increased competition from new 
broker business models, such as brokers who use the Internet to 
communicate efficiently and cost-effectively with their customers, 
that increases competition across the entire market. One would ex-
pect that all brokers, those who use the Internet and those who do 
not, should, in a market that works competitively, work harder to 
provide better quality and lower cost services. That benefits all con-
sumers, those with access to the Internet and those without. 

Ms. LEE. Good. You do not really see a problem there at all, in 
terms of the type of discounts or broker models or services that are 
provided. That is a good thing. 

In so many instances, for example, where job listings are posted 
only on the Internet, you are told go to the Internet, go to our Web 
site, and we will let you know what jobs are out there. That is the 
only way that those notices are posted. 

You are saying with regard to real estate services, the traditional 
services still are available through non-Internet, non-computer 
technology approaches? 

Mr. MCDONALD. That is correct, Congresswoman. 
Ms. LEE. Thank you very much. Thank you, Mr. Chairman. 
Chairman NEY. Mr. Campbell? 
Mr. CAMPBELL. Thank you, Mr. Chairman. 
Mr. Wood, you referenced some statistics in various markets 

from 1978 and 1986, more than 20 years old. You have no more re-
cent statistics than that? 

Mr. WOOD. The most recent empirical data that we could find in 
the study was from Baton Rouge, Louisiana, and that data series 
was from like 1987 to 1993. There is just a real scarcity of current 
data. 

Mr. CAMPBELL. That data really is not applicable today. The 
Internet— 

Mr. WOOD. Right. It is very likely, as I think we stated in our 
report, that commission rates overall seem to have declined. There 
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is anecdotal evidence that they have declined. One of the factors 
that might be responsible for that is, in fact, the Internet. 

However, we also heard from a number of market participants 
that the phenomenon of a single rate predominating still exists, but 
we just do not have empirical data to show that. 

Mr. CAMPBELL. That was my next question. You then cited that 
commissions had been in the 6- to 7 percent range and now they 
are in the 5- to 6 percent range. Where are you getting that? 

Mr. WOOD. The historical data, the studies that we found with 
actual empirical data, including the FTC’s study, which was the 
most comprehensive, rates of exactly 6 percent and 7 percent were 
the ones that were most commonly found. 

The more recent data comes from an industry source, REAL 
Trends, which derives the data differently. They take basically an 
average. They compute an average based on reported sales from 
the largest brokerages. 

Mr. CAMPBELL. Is your data—the things you have cited, is it resi-
dential only, or are you including commercial? 

Mr. WOOD. No. We focused on residential only. 
Mr. CAMPBELL. Why is that? 
Mr. WOOD. That is what we were asked to focus on. 
Mr. CAMPBELL. Mr. McDonald or Ms. Ohlhausen, has your focus 

in this regard been only residential or residential and commercial? 
Ms. OHLHAUSEN. We focused on residential for the consumer, 

consumer protection, competition side of things. 
Mr. CAMPBELL. Mr. McDonald? 
Mr. MCDONALD. Likewise, Congressman, residential only. I be-

lieve that is a fairly distinct market from commercial real estate 
brokerage. 

Mr. CAMPBELL. I know in California, at least, if you include 
multi-family residential as commercial, I think you have more than 
a third of all property values in commercial. 

If we are looking at how a market behaves and how competition 
behaves, would there really be much distinction? Might not looking 
at commercial be of some value, at least as a comparison or bench-
mark? It is still multiple buyers, multiple sellers, and multiple 
property. 

Ms. OHLHAUSEN. I think we would have to examine more closely 
the different characteristics of the marketplace. For example, in 
residential real estate brokerage, it tends to be for the buyer or for 
the seller an infrequent transaction. In the commercial area, it 
might be very different. It might be something that is done much, 
much more often. 

Mr. CAMPBELL. Mr. McDonald, absent State law, which you have 
addressed, both you and Ms. Ohlhausen have talked about some 
situations where perhaps State law was anticompetitive or ap-
peared to be anticompetitive, in most real estate markets, there are 
thousands of agents and dozens of brokers or brokerage firms, 
which arguably you would say wow, that is about as competitive 
as it can get, so there has to be some structure. 

If something is not competitive, there has to be a structure in 
place that is impeding that competition. If it is State law, then it 
is State law. 
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Other than that—I think I heard it in your testimony. I would 
just like to hear, do you disagree with that statement, and if not, 
what are those vehicles through which competition is impeded? 

Mr. MCDONALD. Congressman Campbell, putting aside State reg-
ulation, yes, there are some characteristics of residential real es-
tate brokerage markets that would make you think those markets 
would behave more competitively, and some of those are discussed 
in some detail in the FTC testimony and in the GAO report. 

Of course, there are in most localities a large number of brokers. 
The brokerages are relatively not large. The markets are 
unconcentrated. 

Despite that, we see aspects of the market that do not behave 
competitively, and we have discussed some of those. The best ex-
ample is the fees that home sellers and buyers pay for brokerage 
services, which are commission-based, and do not seem to fluctuate 
based on what the consumer is getting, based on the quality of the 
service, based on the geography, and based on different parts of the 
country, as Chairman Oxley pointed out. 

That suggests, in terms of price competition, that these markets 
are not behaving competitively. That is one of the reasons, I be-
lieve, the GAO was asked to do its report, and one of the reasons 
that the FTC and the DOJ jointly held hearings on real estate com-
petition last year and are preparing a report on that. The markets 
do not seem to behave competitively, and we want to know why. 

Mr. CAMPBELL. I see my time has expired, Mr. Chairman. I guess 
that is my question, if multiple competitors, why not? What gets 
in the way? Thank you. 

Chairman NEY. The gentleman from Georgia, Mr. Scott. 
Mr. SCOTT. Thank you, Mr. Chairman. 
Mr. McDonald, you are the Deputy Assistant Attorney General 

for which area? 
Mr. MCDONALD. Congressman Scott, I am a Deputy Assistant At-

torney General in the DOJ’s Antitrust Division. 
Mr. SCOTT. You are familiar with cut rate fees. Do you have con-

cerns that cut rate fees would cause a race to the bottom for real 
estate services where there would be more focus on selling larger 
transactions, and where lower income buyers will receive little 
service? 

Mr. MCDONALD. Congressman Scott, that is not a great concern 
of mine for a couple of reasons. One, even though some brokers are 
seeking to discount their fees, on average, the fees remain high. 
Two, there are, today at least, many, many real estate brokers and 
not that many high-dollar transactions. There are plenty of brokers 
for all the work that needs to be done. 

Speaking more generally, in competitive markets, the price that 
a provider of services, like a provider of brokerage services, receives 
is balanced according to supply and demand. You would expect that 
so long as there is demand for brokerage services involving trans-
actions to sell expensive homes or inexpensive homes, the market 
still would provide for services up and down the spectrum. 

Mr. SCOTT. Has the Department of Justice conducted any type of 
survey that would determine what services home buyers typically 
want? 
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Mr. MCDONALD. Congressman Scott, we have not conducted a 
survey, per se. We have examined that question and have found 
that in the past, traditionally that is, home buyers and sellers have 
purchased a full array of services, everything from listing the home 
in the multiple listing service database, to marketing the home, to 
showing prospective buyers around the home, to exchanging of of-
fers, offers to sell, and representing the customer at closing. 

Today, we find that many home sellers and buyers would like to 
purchase fewer services and pay the broker less. That is one of the 
competitive options that we believe it is important to protect. 

Mr. SCOTT. Given the limited resources of the Department of 
Justice, would you not think that the Department of Justice would 
not help home owners more by spending their limited resources on 
discriminatory practices? 

There probably is no more pointed area of commerce and trans-
action in our society today where discrimination is so rampant and 
obvious. Redlining, you name it, as well as predatory lending prac-
tices. 

Would you not think that given the limited resources of the De-
partment of Justice, there needs to be more focus on remedying the 
discrimination that exists in housing and real estate transactions, 
and the targeted, predatory lending discrimination? These are tar-
geted areas. We know where they are. They are there. 

What is the Department of Justice doing in those areas? 
Mr. MCDONALD. Congressman Scott, I am not especially well 

versed in this area, which is the responsibility of the Civil Rights 
Division. I do know generally that the Civil Rights Division be-
lieves that sort of discrimination is a problem and they are ad-
dressing it. 

From an antitrust perspective, our view is the more that we can 
promote competitive options, and the more that we can prevent pri-
vate restraints on competition, the better off are consumers of all 
sorts. 

Mr. SCOTT. Finally, I want to ask this question. A home buyer 
has several real estate service options, including looking at homes 
listed as for sale by the owner, and going to open houses, and 
working directly with a listing agent. 

Do you know what percentage of real estate transactions occur 
without a licensed buyer’s agent? 

Mr. MCDONALD. Congressman Scott, I do not have that number. 
Mr. SCOTT. Is there any way of getting that number? I think it 

would be very important to have that number. Is there any way of 
assessing that number? 

Mr. MCDONALD. I am afraid I do not know the answer to that 
question either, but certainly I will look into it and respond appro-
priately. 

Chairman NEY. The gentleman’s time has expired. 
Mr. SCOTT. Thank you, Mr. Chairman. 
Chairman NEY. If you could look into that and get the answer 

for Mr. Scott. 
Mr. SCOTT. And provide it for the committee, too. 
Mr. MCDONALD. Yes. 
Chairman NEY. The gentleman from Texas, Mr. Neugebauer. 
Mr. NEUGEBAUER. Thank you, Mr. Chairman. 
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Mr. McDonald, are you an attorney? 
Mr. MCDONALD. Yes, Congressman, I am. 
Mr. NEUGEBAUER. Are there any other people on the panel who 

are attorneys, also? 
Ms. OHLHAUSEN. I am, as well. 
Mr. NEUGEBAUER. Would you say that real estate services is a 

professional service? Mr. McDonald? 
Mr. MCDONALD. I have no reason to disagree with that, Con-

gressman. 
Ms. OHLHAUSEN. I agree, as well. 
Mr. NEUGEBAUER. One of the things about buying a home, it is 

probably the largest single investment that a lot of people make. 
Would you say attorneys’ fees over the last 40 or 50 years have 

gone up or down? 
Mr. MCDONALD. Congressman, I have not seen real dollar num-

bers, but I would not be surprised if they have gone up. 
Ms. OHLHAUSEN. I think Mr. McDonald’s intuition is correct. 
Mr. NEUGEBAUER. Would you say professional services over the 

last 30 or 40 years in engineering have probably gone up? 
Mr. MCDONALD. Congressman, I am sorry. I do not have a feel 

for that. 
Mr. NEUGEBAUER. I think most people would think that those 

services have gone up. Yet, in fact, the data that Mr. Wood shows 
is, in fact, that the amount of percentage commission has actually 
gone down. 

If this is professional services, we have a history here where at-
torneys’ fees are going up, and the engineering fees are going up. 
In fact, the professional services delivered by professional real es-
tate individuals have actually not gone up, over a fairly infla-
tionary period of 40 to 50 years. 

Would you say that is a true assumption? 
Mr. MCDONALD. Congressman, I think in terms of gauging com-

petition in these markets, you are looking at the right dimension 
of competition, the price of the fees paid to brokers for brokerage 
services that they provide. 

It is correct that the percentage commission has dropped slightly 
in the last few years from the traditional 6 or so percent to some-
thing between five- and five-and-a-half percent. 

Even though the commission percentage has dropped, because 
the price of homes has increased, the actual dollars paid to brokers 
for the services they provide have increased. That is not explained 
by an increase in the cost of providing those services or increase 
in the number of services provided or an increase in the value of 
those services, per se. 

That is one of the reasons we are looking at these markets, to 
try to determine why they are not behaving more competitively. 

Mr. NEUGEBAUER. The reason they have not is because in those 
other instances, for engineers and attorneys, physicians, and those 
kinds of people, they have covered the cost of their increased costs 
of doing business because their product is defined by a different 
unit. They have had to raise the hourly rate. 

Attorneys, when I got out of school, were getting $25 to $50 an 
hour, and now they charge $500, $600, $1,000 an hour. They are 
doing that because obviously there is a market for their services, 
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and secondly, the cost of doing business in 1972, when I got out of 
Texas Tech University, and the cost of doing business today in 
2006, is remarkably different. 

Would you say that is a true assumption? The cost of doing busi-
ness is more today than in 1972? 

Mr. MCDONALD. Congressman, I could not possibly disagree that 
is true. I am not familiar with—I have not seen any close compari-
son of the cost of doing business for lawyers and real estate bro-
kers. 

Mr. NEUGEBAUER. Call some of your buddies who have been in 
private practice for a while and ask them what they were billing 
their hours out when they came out of school and what they are 
today. 

I think the issue here is that there are discount brokerages avail-
able in just about every market in this country today. Evidently, 
the market place, people that are making the largest single invest-
ment decision, are not choosing as much for those people that want 
to list your house for $500 and that is all they are going to pay 
you. 

In fact, every one of these Realtors, they are individual business 
people. They are independent contractors, as defined by the Inter-
nal Revenue Service. 

Each one of those has a cost of doing business. Some have chosen 
to be a consolidator of information. That is a prevalent situation in 
the Web business. I have all this information, I will assemble it for 
you, and I will make it available to you, and I will charge you a 
fee for that. 

Some people when they are making an investment decision want 
to know about the soil conditions of that particular home. Is this 
house in a special assessment district? What is the history of this 
neighborhood as far as re-sale? Some people who are spending that 
kind of money want that kind of information. 

Then we have the State legislatures that have increasingly every 
time they meet, and sometimes frequently, have increased the 
amount of risk that it takes for independent business people, be-
cause of more and more consumer protectionism. 

In fact, passed laws that you are, in fact, opposing in saying 
when somebody is representing an individual or on one side of the 
transaction or the other of making this very large purchase, we 
want to make sure that they are getting the right information so 
they do not make a poor decision. 

I think the marketplace is very clear and transparent here. You 
can pick up the phone book or a newspaper, and if you want dis-
count real estate services in this country, they are available to you. 

Chairman NEY. Your time has expired. 
Mr. NEUGEBAUER. Thank you. 
Chairman NEY. Mr. Cleaver? 
Mr. CLEAVER. Thank you, Mr. Chairman. 
I received a letter from the Missouri Association of Realtors. 

They raised an issue. I could have answered the question about the 
legal fees rising. I am not a lawyer. I have some empirical evi-
dence. That is not what I wanted to ask. 

The question I received from the Missouri Association of Real-
tors, they raise an issue that they received complaints when a li-
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censee abandons a listing. They would take the listing, place it in 
the MLS, and then walk away, leaving others to sell the property. 

Is that something that is prevalent? Is it something that is grow-
ing? Is that something you have ever heard of? 

Ms. OHLHAUSEN. We have asked a number of States about that. 
Thus far, we have not heard from State officials that this is a prev-
alent problem. I do not know the background of that letter. I do 
not know if that involved the limited-service broker or not. Perhaps 
it did. 

In our inquiries thus far, we have not gotten systematic evidence 
that there seems to be a lot of consumer harm, a lot of these prob-
lems occurring in the markets where limited-service brokerage is 
permitted. 

Mr. CLEAVER. Thank you. I am going to ask the Missouri Asso-
ciation of Realtors if they would provide some detailed information, 
if they have it available. 

I would like, if possible, to submit it to you some time after the 
hearing. If this is something that is growing, certainly it is some-
thing that the Federal Trade Commission would need to know 
about. 

Ms. OHLHAUSEN. Yes. We certainly would be happy to receive 
that. 

Mr. CLEAVER. My final question is based on what has happened 
in the Gulf Coast area, have there been any particular problems or 
practices that have developed in the aftermath of Katrina and Rita, 
and as survivors begin rebuilding and redeveloping? 

What kind of activities are going on in that area? There is a lot 
of anecdotal information that comes to us about all kinds of prac-
tices going on, where poor people are having their property essen-
tially stolen. The real estate agents come in and offer a small 
amount of money for homes, to people who are desperate to sell. 

What is the activity in the Gulf Coast Region? 
Ms. OHLHAUSEN. I would say I have not heard those reports per-

sonally. I would say that the FTC is always concerned about any 
kind of fraud that is going on. 

Certainly, if there seems to be some sort of fraud happening, we 
would definitely welcome receiving that information. 

Mr. CLEAVER. Ranking Member Waters—we had a hearing a few 
months back where residents came to Washington from the region. 
Sometimes, in the midst of a lot of pain, which they are in, many 
of them are not getting the proper insurance response, ‘‘proper’’, de-
fined by me, then it becomes easier to see conspiracy and rip off’s. 

I do not know if we had those people here, that they could say 
this happened on February 3rd, and this is the agent who did this. 
I do not know. My curiosity was whether or not complaints were 
coming your way as a result of the massive displacement and peo-
ple now trying to go back and rebuild or people who have been dis-
placed from their properties. 

Ms. OHLHAUSEN. I know the FTC has been involved with Katrina 
recovery efforts, and has been involved in trying to ameliorate any 
kind of fraud problems that are going on down there. 

I just do not know whether there have been any particular asso-
ciations with real estate kinds of transactions. 
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Our Bureau of Consumer Protection has been very heavily in-
volved, as I said, with fraud. They have done it after a number of 
hurricanes in certain areas. 

Mr. CLEAVER. Do you have any knowledge of what they found 
thus far? 

Ms. OHLHAUSEN. I could certainly ask them and get back to you 
with that. 

Mr. CLEAVER. I would appreciate that. Thank you. Thank you, 
Mr. Chairman. 

Chairman NEY. Thank you. The gentlelady from Florida, Ms. 
Ginny Brown-Waite. I am sorry, if you could suspend for a second, 
the gentleman from Texas. 

Mr. NEUGEBAUER. I failed to ask for unanimous consent. I have 
two documents to submit for the record. One from the Texas Asso-
ciation of Realtors, another is a white paper by Mr. Wayne 
Thornburn on, ‘‘Public and Private Restraints to Alternative Busi-
ness Models for Consumers.’’ 

Chairman NEY. I thank the gentleman. Without objection. 
The gentlelady from Florida, Ms. Brown-Waite. 
Ms. BROWN-WAITE. I thank the gentleman. I also would ask for 

unanimous consent to be able to submit my remarks, my opening 
remarks, for the record. 

Chairman NEY. Without objection. 
Ms. BROWN-WAITE. Thank you, Mr. Chairman. 
Recently in the newspapers in Florida, there was a headline that 

said something like Florida home buyers pay much more for title 
insurance than in any other State. 

I would just like to ask Mr. McDonald, Ms. Ohlhausen, and Mr. 
Wood, representing DOJ, FTC, and GAO, have you all ever been 
concerned about say mortgage insurance, PMI, title insurance 
costs? 

Ms. OHLHAUSEN. There is a slight complication with the FTC be-
cause under our jurisdiction, under the McCarran-Ferguson Act, 
there are certain protections for insurance. A number of years ago, 
we did prosecute a suit called Tycor Title Insurance, that had to 
do with competition in this market. It is a market where we have 
had some involvement. 

Mr. MCDONALD. Congresswoman, I am not familiar with any re-
cent allegations of anticompetitive conduct in title insurance mar-
kets in Florida, but would be interested if you have some informa-
tion on that. 

Ms. BROWN-WAITE. I think you can just do a Google search of the 
‘‘title insurance, Florida.’’ I think you will certainly be able to find 
it. 

Mr. Wood? 
Mr. WOOD. We do have some work currently underway looking 

at title insurance. I am not familiar with the details because I am 
not personally involved. I would be glad to find out and supply it 
for the record when we expect a report on that. 

Ms. BROWN-WAITE. The reason I asked is I hear from people 
about these issues. I was a State senator for 10 years. Now, I have 
been in Congress for 4 years. I have not heard complaints about 
Realtors. What I have heard complaints about is the fact that peo-
ple who sign up with a discount or one cost broker end up going 
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to the closing without anyone there. The discount broker person ex-
pects just his or her commission check to be mailed to them. 

When questions come up at a closing, Realtors, let’s say one of 
the parties is represented by a Realtor, who shows up at the clos-
ing, and the other one is represented by a discount company, the 
concern is that the person who is the Realtor is there answering 
questions that the discount broker who is getting a commission cer-
tainly should be there to answer. 

They are the kinds of concerns that I hear from constituents. 
Just this past week, actually, on talk radio, one of the financial ad-
vice shows, was saying exactly this same phenomenon, that it is a 
very dangerous thing when both of the parties do not have a real 
estate person at the closing. People are finding this out sometimes 
not until the closing, that you are going to be there by yourself. 

There seems to be some concern over that. I do not know about 
the other members, but I am not hearing complaints about the reg-
ular ‘‘Realtors.’’ 

As the housing market, and if the housing market nationwide 
cools off, I think you will see people saying, ‘‘Okay, I have my 
house listed for $200,000. I am only going to get $150,000. If I am 
taking this lower amount to sell my house, Mr. or Ms. Realtor, you 
are going to have to take a lower amount.’’ 

Would all of you agree that may very well be a phenomenon, as 
the housing market cools off from that which it was maybe a year 
ago? 

Mr. MCDONALD. Congresswoman, that is what one would expect 
in a market that behaves competitively. One of the curiosities that 
we have tried to report in this hearing is that we have not seen 
such price competition in real estate brokerage. 

If I may speak to your earlier question, it is a question we have 
considered, the consequences of the two parties to a real estate 
transaction appearing at closing and only one of them is rep-
resented by a real estate broker because the other has hired a lim-
ited-service broker, purchased fewer services, not including appear-
ance at the closing, and was able to pay a lower fee. 

Certainly, it can put the other broker in an awkward position of 
being asked advice by a person to whom that broker does not owe 
any fiduciary duty. 

The two approaches to that could be either to ban limited-service 
brokers, that is to require that every broker provide the full array 
of services, including appearing at closing, which of course, in-
creases the broker’s costs, increases the price that all consumers 
pay, and takes away from consumers the limited choice option. 

The other way to approach that is through regulation that re-
quires full disclosure to the person buying a limited package of bro-
kerage services, so that the consumer is not under the impression 
that he or she is going to have a broker at the closing when in fact 
he or she has contracted not to have a broker at the closing. 

Ms. BROWN-WAITE. I think that is exactly the problem. 
Mr. MCDONALD. Congresswoman, if that is a problem, then full-

disclosure regulations seems, from a competitive perspective, to be 
the right way to approach it. It leaves the competitive option open 
for all consumers, but addresses this disclosure question for those 
who need it. 
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We have not found evidence that a significant number of con-
sumers buying limited-service options have faced this problem, but 
if there are reports of additional problems out there, we would like 
to know. 

Chairman NEY. Time has expired. The gentleman from Texas, 
Mr. Green. 

Mr. GREEN. Thank you, Mr. Chairman. I thank the ranking 
member as well, and the members of the panel for the information 
you have imparted. 

Let me ask you about the Austin case, if I may, the restraint of 
trade action that was placed against the Austin Board of Realtors. 

In that case, there seems to be an indication that the discount 
brokers were excluded from the MLS listings. Is that true? 

Ms. OHLHAUSEN. The traditional, the exclusive right to sell list-
ings and exclusive agency listings, which are typically associated 
with non-traditional services, were both allowed into the MLS 
database. What the rule that we objected to did was it prohibited 
the MLS from sending the information about the non-traditional 
listings, of the data on it, to a number of publicly accessible Web 
sites, where there was a lot of exposure for these properties. 

Everything was allowed into the MLS, but only the traditional 
listings got this important Internet kind of exposure through the 
MLS. 

Mr. GREEN. Who produces the MLS? 
Ms. OHLHAUSEN. The MLS is a private association of real estate 

agents in certain areas. 
Mr. GREEN. Is there a proprietary right in the product, the work 

product? 
Ms. OHLHAUSEN. I believe there is, but I am not an expert on 

that in particular. 
Mr. GREEN. Mr. McDonald? 
Mr. MCDONALD. The question has been raised whether Realtors 

have a copyright in the listing information, and from an antitrust 
law perspective, that actually does not matter. 

The MLS is a joint venture among brokers. They all contributed 
their listing information, copyrighted or not, to that joint venture. 
Because the joint venture is necessary to compete in that market, 
they are not free to exclude other competitors because of the way 
they compete. 

Mr. GREEN. We have talked about consequences, and sometimes 
it is difficult to talk about unintended consequences. In making 
this change, are we putting ourselves at risk of having some unin-
tended consequences that might be adverse to the best interest of 
the consumer? 

Ms. OHLHAUSEN. By the, ‘‘change,’’ do you mean limited-service 
brokerage, or do you mean the Austin— 

Mr. GREEN. By putting consumers in a position where notwith-
standing full disclosure, they find themselves at closings without 
the aid, use and benefit of a broker, where they find themselves 
without the use and benefit of the advice that a broker gives along 
the way that can be of great importance in making a decision about 
the whole process of home purchase. 

Is there not a possibility of some unintended consequences devel-
oping as we eliminate the advice that is being conferred right now? 
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Ms. OHLHAUSEN. There would certainly be a possibility that con-
sumers could be injured, but what we have found is in the markets 
where limited-service brokerage has been allowed, we have not 
seen evidence or been presented with evidence that consumers who 
choose this option are being harmed. 

Mr. GREEN. Have we seen any evidence or do we have empirical 
data to support the notion that the Realtors are being complained 
against to the extent that they merit this additional competition? 

I have not heard you respond to the notion that the gentlelady 
from Florida raised about complaints against Realtors. Do you have 
complaints against them that have been quantified such that we 
can conclude that their services are not up to standard? 

Ms. OHLHAUSEN. Our inquiries have not approached it in that 
way. What we have seen is that regardless of the current competi-
tiveness of the market, we are concerned when a new business 
model, particularly one that offers a lower cost, is being kept out 
of the market, that would reduce competition. 

It is not necessarily that we are saying—we are certainly inquir-
ing about the level of competitiveness currently in the market, but 
our concern is when a competitive business model is being fore-
closed from the market and consumers are being denied that 
choice, without any indication that having that choice harms con-
sumers. 

Mr. GREEN. What about the quality of the competitiveness? I 
think competition is great. By the way, I want to see the prices 
down. My concern is the quality of service that is going to be im-
parted. 

Have you looked at the quality of the service in the new model? 
Have you quantified any opinions about the quality of service? 

Ms. OHLHAUSEN. We have not measured the quality of service di-
rectly. Instead, what we have tried to discern is whether consumers 
are being harmed by choosing this lower package of services. Cer-
tainly, we believe that the higher level of services should also still 
be available in the market, that it should not be that the market 
is all one thing or the other, it should really reflect the diversity 
of consumer needs in the marketplace. 

Mr. GREEN. Given that we have some other examples, and I will 
try to be nebulous, but at least give you some ideas of what I am 
talking about, where consumers have big businesses that move in, 
they drive prices down. They drive other businesses out of busi-
ness, and then the prices go up. 

Competition can sometimes eliminate competition to the extent 
that what you really need is no longer available to you. 

Are we concerned about those unintended consequences? 
Chairman NEY. Time has expired. If you would like to answer 

the question, go ahead. 
Ms. OHLHAUSEN. What I would say is to the extent that you are 

concerned about something like predatory pricing or something, 
that is something that the antitrust laws are equipped to address. 

Mr. GREEN. Mr. McDonald, do you have a response? 
Mr. MCDONALD. Congressman, we have not seen any evidence 

that discount brokers have significantly changed the quality of 
service provided by brokers in any locality. 
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I will add that our enforcement actions are not in response to 
complaints about the quality of services provided by any type of 
broker, but instead, are in response to restraints on competition by 
new broker models. It is competition to provide different kinds of 
services, perhaps even different quality of service. We are trying to 
protect that competition, so consumers can purchase the range of 
services or the quality of service they choose and can pay a price 
appropriate for that. 

Mr. GREEN. Thank you. 
Chairman NEY. Our ranking member has some time she is re-

claiming. 
Ms. WATERS. Mr. Chairman, I may be asking the wrong question 

here, but all of this is a non-issue now; is that right? The suit was 
settled; is that right? 

Ms. OHLHAUSEN. The Austin case? 
Ms. WATERS. Yes. 
Ms. OHLHAUSEN. Yes, that was settled in Austin. We do have 

other cases that we are looking at, in other MLS’. 
Ms. WATERS. In what way? As I understand it, when the suit 

was first filed, it was over a policy basically that no longer exists, 
and then there was just one other issue having to do with the list-
ings in these MLS’ that got resolved. 

What else is left? 
Mr. MCDONALD. Ranking Member Waters, in the U.S. vs. Na-

tional Association of Realtors’ lawsuit, there are two sets of rules 
at issue. The first set of rules is the one that the National Associa-
tion of Realtors had in place previous to our action. 

Ms. WATERS. I know that. When you filed, it no longer existed. 
You went onto the second problem that you saw, which got worked 
out? 

Mr. MCDONALD. On the morning that we filed the action, NAR 
revised its rules, didn’t eliminate its rules, but revised them. Our 
amended complaint addresses both the original rules and the re-
vised rules. Neither set of rules in our view complies with the anti-
trust laws. Both, we think, violate the antitrust laws. 

The problem has not gone away because, as to the first set of 
rules, there are some local MLS’ that did adopt them, and those 
are in place, and as to the second set of rules, those, I believe, are 
in abeyance but, but for the lawsuit, would be put in place. 

Ms. WATERS. Having said all that, the lawsuit was settled? 
Mr. MCDONALD. To be clear, the Austin lawsuit was settled, and 

that deals with— 
Ms. WATERS. What is pending now? 
Mr. MCDONALD. The lawsuit that is pending in the Federal Dis-

trict Court in Chicago is the Justice Department’s suit challenging 
the National Association of Realtors’ rules, which apply nationwide. 
That has not been settled. 

Ms. WATERS. Is it calendared? Where is it? 
Mr. MCDONALD. It is in a pre-trial stage. There is a motion to 

dismiss that the National Association of Realtors has filed that is 
briefed and ready for decision by the Federal judge. 

Ms. WATERS. As I understand it and what you are telling us is 
the case that you just dealt with, that dealt with that area, that 
jurisdiction, and now you want to make sure that the rules that 

VerDate 0ct 09 2002 13:32 Feb 16, 2007 Jkt 031541 PO 00000 Frm 00033 Fmt 6633 Sfmt 6633 F:\DOCS\31541.TXT HFIN PsN: TERRIE



28

were adopted by the National Association of Realtors are applicable 
to all this country; is that right? 

Mr. MCDONALD. Ranking Member Waters, you are correct that 
the Austin lawsuit, which the Federal Trade Commission brought, 
dealt only with Austin, with a particular kind of rule that applied 
only in Austin. 

The Department of Justice’s lawsuit—sorry, we have two agen-
cies here working on the same kind of matters—the Department of 
Justice’s lawsuit addresses a slightly different kind of rules that 
apply nationwide. 

The Austin matter has been resolved. The nationwide matter has 
not been resolved. 

Ms. WATERS. It seems to me that the settlement of the Austin 
lawsuit indicates that the Realtors have been very cooperative in 
working with you. 

Was there some discussion and an attempt to walk through 
whatever rules you are concerned about nationally prior to going 
back to court? 

Mr. MCDONALD. Preceding the Department of Justice’s filing the 
lawsuit against the National Association of Realtors, there were ex-
tensive settlement discussions that did not lead to a satisfactory re-
sult. 

Ms. WATERS. Because you did not get the results that you de-
sired, you went back into court, and it is not about the rules, it is 
about settlements that you were not able to get? 

Mr. MCDONALD. In the National Association of Realtors’ matter, 
NAR did not agree to change its rules in a way that we thought 
would bring those rules into compliance with the Federal antitrust 
laws. Therefore, we proceeded to file that lawsuit. 

In the Austin matter, which came up after, I believe, the Na-
tional Association of Realtors’ lawsuit was filed, in the Austin mat-
ter, the Federal Trade Commission investigated a different kind of 
rule, and announced a challenge to that rule. Announced it would 
bring a lawsuit, did so, and the Austin Board of Realtors backed 
down. 

Ms. WATERS. Mr. Chairman, I do not know, because I was a little 
late in coming, whether or not they have described to you exactly 
what it is they are challenging at this point. 

Have you heard that today? Has anybody heard exactly what it 
is they are challenging with the Realtors nationally? 

What is it you do not like about what they are doing? 
Mr. MCDONALD. Ranking Member Waters, let me explain that 

and refer you, if I do not give you enough detail, to my prepared 
testimony. 

The National Association of Realtors’ rules authorize broker 
members of the local MLS’, traditional brokers, to discriminate 
against their fellow brokers who communicate with their customers 
using the Internet, Web-based brokers. 

Ms. WATERS. That has all been solved. I just want to know what 
it is that you are going after now nationally. You solved the local 
issue with Austin; is that right? 

Mr. MCDONALD. Forgive me. I was not clear. The National Asso-
ciation of Realtors’ rule—put aside the Austin rule. It was a dif-
ferent kind of rule that was challenged. 
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The National Association of Realtors’ rule applies nationwide. It 
applies nationwide in that it requires that each local MLS adopt 
that rule. The rule allows a broker to withhold his customer’s list-
ings from the Web site of competing brokers. 

Ms. WATERS. Mr. Chairman, it seems to me that the same kind 
of work that was done with the National Association of Realtors 
relative to Austin has not been done to resolve whatever the Jus-
tice Department and others—questions they may have. 

I just do not quite understand what it is they are saying. They 
are saying in essence that the National Association of Realtors dis-
agreed to do this in any other jurisdiction other than Austin. Is 
that what you are saying? 

Mr. MCDONALD. That is not what I am saying, Congresswoman. 
The National Association of Realtors’ rules that are challenged in 
the Department of Justice’s lawsuit are a different kind of rules 
than the rule that was imposed by the Austin Board of Realtors in 
Austin. 

Ms. WATERS. I asked you to tell me what it was, and you still 
have not told me what the difference is. 

Mr. MCDONALD. In Austin, if I understand it correctly, the local 
Board of Realtors prevented certain kinds of brokers from putting 
their listing information on some public Web sites. 

Ms. WATERS. I got that. 
Mr. MCDONALD. That is the Austin action. The National Associa-

tion of Realtors’ rule allows brokers, members of the MLS, to with-
hold their listing information, to withhold it from the Web sites of 
competing brokers. That undercuts competition from brokers who 
use Web sites to communicate with their customers, limits competi-
tion from that new business model, and we believe violates the 
antitrust laws. 

That rule, NAR has not agreed to— 
Ms. WATERS. I thought there was some kind of opt-out agree-

ment that everybody basically agreed to, to say that if the Web site 
does not want to participate, they do not have to participate, they 
cannot use the other person’s listing, and they can opt out. I 
thought that was worked out. 

Mr. MCDONALD. You are correct that the rule that I described is 
called an ‘‘opt out.’’ You and I are talking about the same rule. It 
is an agreement among competitors, which is part of what makes 
it unlawful. There has not been an agreement to eliminate those 
rules. Therefore, our lawsuit— 

Ms. WATERS. What you are arguing about now is the opt out so-
called agreement between the Realtors and the Web site owners? 

Mr. MCDONALD. The opt-out rule is not an agreement between 
the brokers and the Web site owners. It is a rule imposed by the 
NAR, a trade association, which itself is an organization of com-
petitors, it is a rule that might be favored by traditional brokers 
and opposed by brokers who use Web sites to communicate with 
their customers. 

Ms. WATERS. You still see it as an antitrust issue? 
Mr. MCDONALD. That is correct. 
Ms. WATERS. They are working with it okay, it is all right with 

everybody but you? 
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Mr. MCDONALD. I think it is probably okay with the National As-
sociation of Realtors. 

Ms. WATERS. Nobody is asking you to do this. You just think it 
is not quite what you would like to see; is that right? 

Mr. MCDONALD. It is not our view that we get to decide what 
kinds of competitors get to participate in the market, and what 
kind do not. It is our view that this rule, which undercuts competi-
tion from one kind of competitor, is anticompetitive and does vio-
late the antitrust laws. 

Ms. WATERS. It seems to me you are the only one unhappy. 
Chairman NEY. Time has expired. 
Ms. WATERS. Thank you. 
Chairman NEY. Chairman Baker? 
Mr. BAKER. I thank the chairman for the time and for calling 

this hearing. 
Mr. McDonald, I want to come back at it one more time. I know 

you are enjoying this immensely. 
Is the view by your agency, as best I can understand it, that par-

ties ought to be free to contract on terms they negotiate for services 
that are described by terms of the contract, for whatever price may 
be deemed appropriate by both consenting parties? 

Mr. MCDONALD. As a general matter, that is correct, Congress-
man. 

Mr. BAKER. Where you find people who are prescribing the terms 
that say on the one side, all house painters in America get together 
and say if you are going to give a quote on painting any portion 
of a house, the quote must be for painting the entire house; is that 
correct? 

That would be a collaborative violation of free market principles? 
Mr. MCDONALD. And very likely an antitrust violation. 
Mr. BAKER. If I wanted to hire a guy to paint my front porch, 

and I assume it will cost $200, and he says the price is $1,000, and 
I am going to paint the whole house. I am then constrained if I 
want the porch fixed. I have to pay for this entire service whether 
I want it or not. 

What I have heard members say or represent, I believe, is that 
those who are on the lower rungs of the financial ladder, who may 
not have resources, would be better protected if they have a full 
service agent, because that enables them to pay more of the money 
they do not have. 

Is that the argument? 
Mr. MCDONALD. That is the way I see it, Congressman. 
Mr. BAKER. Let me see if I can understand the way the market 

is working. If I want to sell my home and I am going to refer—
because I know they are going to come up in a little bit and you 
are going to be absent, I suspect, to the Realtors’ testimony, which 
I think goes at issue with the pending litigation—on page one, the 
statement is, ‘‘NAR welcomes all professionals engaged in various 
aspects of the real estate industry.’’ That is a terrific statement. 

On page 14, there is an accusation NAR rebuts saying, ‘‘NAR dis-
criminates against non-traditional discount limited-service 
brokerages. Such assertions are absolutely not true.’’ That is on 
page 14. I think that is a terrific statement. 
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On page 17, the real estate industry is recognized as, ‘‘The most 
enthusiastic users of the Web.’’ Again, a great statement of tech-
nology utilization. 

On page 19, running over to 20, there is the statement that, ‘‘All 
real estate professionals have access to the MLS.’’ That is terrific. 

‘‘In some cases, it may be limited to those who hold membership 
in the Realtor association.’’ That is understandable, perhaps. 

As I read those statements and put them together, it would seem 
to me that if a real estate broker was an Internet operative busi-
ness, advertising limited service at a low price, was a member of 
the Realtor organization, there should be no impairment with that 
individual Realtor having access to the MLS. 

Have you found that to be the case? 
Mr. MCDONALD. Congressman, I could not agree more that there 

should be no impediment to that Realtor having full access to the 
MLS. Our lawsuit challenges a rule that limits the Realtor’s access, 
in that the Realtor may not be allowed to post on his Web site all 
of the listings that are in the MLS. 

Mr. BAKER. I got it. My point is if you read the statement here 
and the testimony about to be given, it would create the view that 
anyone engaging in any entrepreneurial method of lawfully selling 
real estate, who is a licensed Realtor, who abides by the rules of 
the State jurisdiction in which they are licensed, should have ac-
cess to the MLS. 

What I hear you saying is, well, that may be the case, but we 
will enable the local broker by operation of national Realtor rule 
to preclude Mr. Campbell’s listings from being given to me for 
whatever reason he may deem. One of the precursors might be that 
I am an Internet user and he may not share his listings with Inter-
net users. 

In another instance, I may be a discount broker. He may not do 
business with discount brokers. 

Is that a fair assessment of the facts? 
Mr. MCDONALD. That is a fair assessment, and our lawsuit chal-

lenges one of those situations. 
Mr. BAKER. If one is to get into the real estate business and offer 

a product with lower service charge, with a clear understanding up 
front of what those services are, then it is really left up to the indi-
vidual broker organization and the business community in which 
he resides to determine who is in the club and who is not. 

Mr. MCDONALD. Subject to violations of the antitrust laws, that 
is correct. 

Mr. BAKER. What you are trying to do is enable people to enter 
into agreements for services they choose from a licensed profes-
sional in the trade who may have a different way of doing business 
than the full service organization? 

Mr. MCDONALD. I could not have said it better myself, Congress-
man. 

Mr. BAKER. Thank you. I yield back my time. 
Chairman NEY. Mr. Sherman? 
Mr. SHERMAN. Thank you, Mr. Chairman, for letting me partici-

pate in these hearings. Given the weather outside, I thought I was 
in Sacramento, California. Given the issues here, I wonder whether 
I am in the State legislature. 
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I kind of wonder what the Federal/Congressional role is here, 
given the fact that professional regulation, whether it is taxi-
dermists or lawyers or real estate agents, is traditionally done at 
the State level. Consumer protection is primarily done at the State 
level. 

Real estate is the least interstate of all commerce. In fact, every-
thing we deal with in life, except real estate, has probably gone 
across the State border before we bought it. 

One of the methods that I have seen professions use to try to 
deal with competition is to try to limit entrance, limit licensing. 
There are those who accused the American Medical Association 
many years ago of trying to limit the number of doctors in the 
country, limit entry to the field. 

Perhaps the gentleman from Justice could indicate, is there any 
evidence that the Realtors have tried to limit the number of Real-
tors in the country or denied a license to those who demonstrated 
their qualifications? Do we have a shortage of Realtors that is driv-
ing up the price? 

Mr. MCDONALD. Congressman, I am not aware of efforts to limit 
the number of licensed brokers in the country. Our concern relates 
more to restraints on the ability of brokers who want to use new 
business models to compete. 

Mr. SHERMAN. The first rule of creating competition is to have 
enough sellers, and this is a country where we have maybe only 
two or three companies selling data about the creditworthiness of 
individuals. We have only four big accounting firms. We have about 
1.3 million Realtors. At least, we have a lot of competitors out 
there. 

I have been a bit concerned about the argument that somehow 
it is wrong for Realtors to petition State legislatures to make their 
arguments in favor of minimum services. 

Is there any reason to think that the State legislatures are some-
how gullible, and we here in the Federal legislature are perceptive 
and brilliant, and for that reason, we should protect State legisla-
tures from the lobbyists of the National Realtors Association or its 
State affiliates? 

Ms. OHLHAUSEN. None of our advocacy comments have been di-
rected at the right or the ability of Realtors to lobby State legisla-
tures. 

Mr. SHERMAN. It is not an anticompetitive practice to go to a 
State capitol and argue in favor of a minimum service law? 

Ms. OHLHAUSEN. To a State legislature, no, it is not. It is pro-
tected by an antitrust doctrine called the Noerr Doctrine. 

Mr. SHERMAN. Not to mention the First Amendment and the 
right to petition. 

Ms. OHLHAUSEN. The Noerr Doctrine is an application of the 
First Amendment. 

Mr. SHERMAN. It is a close call whether if I were in a State legis-
lature, I would be in favor of minimum service requirements or not, 
when I think of myself as a buyer, I have done a lot of real estate 
transactions, and I would just as soon not pay for services I do not 
need, and yet at the same time, I would be concerned that the very 
most vulnerable in our society are the ones who might pick the 
cheapest broker and be most in need of professional services. 

VerDate 0ct 09 2002 13:32 Feb 16, 2007 Jkt 031541 PO 00000 Frm 00038 Fmt 6633 Sfmt 6633 F:\DOCS\31541.TXT HFIN PsN: TERRIE



33

Is your work at all concerned with the fact that in some States, 
you have to have an attorney involved in the transaction, whereas, 
in California, it seems to be working out well to have escrow agents 
and title insurance companies, not only is it considerably cheaper 
than in States requiring an attorney, but also in my State, you get 
a guarantee that your title search was done right, and even if they 
non-negligently made a mistake, they pay you. 

Here on the East Coast, if your careful attorney fails to be able 
to detect that there is an easement running across your living 
room, then you have an easement running across your living room. 

Are you folks focused at all on whether the Federal Government 
should tell the States that it is wrong to require an attorney? 

Ms. OHLHAUSEN. What we have done is a number of competition 
advocacies, pointing out to States the competitive effects of requir-
ing an attorney at all real estate closings, and the lack of empirical 
evidence that States where non-attorney closings are allowed have 
greater amounts of consumer harm from non-attorney closings. 

Mr. SHERMAN. You share your expertise with State legislatures, 
but generally, leave it to them to decide what their State laws on 
real estate and real estate transactions would be? 

Ms. OHLHAUSEN. That is correct. 
Mr. SHERMAN. One of the things that makes it difficult to have 

a discount in real estate sales is that you are doing business, in 
effect, not only with your own broker, but with the buyer’s broker 
as well. 

I would think you would just negotiate—one of the things that 
would concern me is that I could find a broker who would do it for 
3- or 4 percent, but which buyer’s broker is going to come and look 
at my home if they are only promised 1- or 2 percent commission? 

If I am a buyer, am I allowed to pay my broker and say, look, 
I want to go see all the homes that are for sale by owner, I want 
to go see all the homes that are for sale by discount brokers that 
only pay you 1- or 2 percent, and I will pay you the rest? 

Is there any law that prohibits that? 
Chairman NEY. Time has expired, but if you would like to quick-

ly answer. 
Ms. OHLHAUSEN. I am not aware of any law that would prohibit 

that. 
Mr. SHERMAN. Thank you. 
Chairman NEY. With that, we will conclude the first panel. One 

question, and I do not want to prolong this, we have a second 
panel, but did the inception of the Internet have anything to do 
with looking at this differently than the old days where the Realtor 
had the notebook binder and you had to go look at the property? 
Did the Internet give any different look towards this idea or not 
of looking into this? 

Mr. MCDONALD. Mr. Chairman, the Internet is probably the sin-
gle most important factor in creating new opportunities for com-
petition, as we have discussed, because it does allow quick and effi-
cient communication of information about homes for sale to cus-
tomers. 

I think it is the confluence of events that has raised these issues, 
the introduction of Internet technology and the increase in home 
sale prices. 
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Chairman NEY. Thank you very much. I want to thank the 
panel, all of you, for your time. I think it was very interesting testi-
mony. Thank you. 

We will take a 5 minute recess. 
[Brief recess] 
Chairman NEY. Thank you. We will move onto panel two. If you 

have never testified in Congress, and because at 5:00 p.m., we have 
H.R. 5121, the FHA bill up on the Floor, when the yellow light 
comes on, you have about 45 seconds. When the red light comes on, 
then your testimony will be finished. 

Without objection, all of your statements will be entered into the 
record, and we will have 5 minutes of questions. 

We have Stephen Brobeck, executive director of the Consumer 
Federation of America. The membership includes 300 non-profit or-
ganizations. On their behalf, the Federation promotes beneficial 
Government policies affecting the Nation’s consumers. 

Aaron Farmer joins us today from Austin, Texas, where he 
founded Texas Discount Realty. Texas Discount Realty offers a flat 
fee real estate listing service while employing broker agents in five 
major Texas cities. 

Kimberly Gorsuch-Bradbury is senior vice president for Real Es-
tate Networks at LendingTree, a net loan provider, located in 
Charlotte, North Carolina. She is also responsible—I think we are 
going to have a statement in a second here—for developing the 
company’s online real estate loan business, including the Internet 
site realestate.com. 

Glenn Kelman is the chief executive officer at Redfin Corporation 
located in Seattle, Washington. Redfin is an Internet brokerage 
business providing online services for real estate consumers. 

Geoffrey Lewis is a senior vice president and chief legal officer 
at RE/MAX International, headquartered in Greenwood Village; 
they have all those hot air balloons all over the place. The RE/MAX 
franchise network is a global real estate system of franchisee 
owned and operated offices. 

Pat Vredevoogd-Combs is the 2006 president-elect of the Na-
tional Association of Realtors, a trade organization representing 
more than one million members involved in the residential and 
commercial real estate industry. 

Ms. Vredevoogd-Combs is a broker/owner of AJS Realty, a resi-
dential real estate company in Grand Rapids, Michigan. 

We will defer to Mr. Watt. 
Mr. WATT. I am not even on the subcommittee, Mr. Chairman. 

I appreciate you allowing me to welcome Ms. Gorsuch-Bradbury, 
one of my constituents from the Charlotte area to the committee, 
and I am looking forward to hearing her testimony, and I thank 
her for being here. 

Chairman NEY. Thank you, Mr. Watt. 
We will begin with Mr. Brobeck. 

STATEMENT OF STEPHEN BROBECK, EXECUTIVE DIRECTOR, 
CONSUMER FEDERATION OF AMERICA 

Mr. BROBECK. Chairman Ney, Ranking Member Waters, and 
members of the subcommittee, the Consumer Federation of Amer-
ica appreciates the opportunity to share our views on residential 
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real estate brokerage services, and these views also represent those 
of the American Homeowners Grassroots Alliance. 

From a consumer perspective, this real estate brokerage system 
seems cockamamie. For most firms, information about prices and 
services is not readily available. Their prices, in fact, are high and 
nearly uniform. Brokers offering lower prices and limited services 
are few and far between in most markets. 

Only one comprehensive source of information about houses for 
sale is available, but buyers are limited in the information avail-
able to them from the source, especially if they do not work with 
a broker. 

Moreover, complaints about brokerage services are increasing, 
yet there is no independent regulation of the $60 billion plus indus-
try. Practicing brokers control almost all State real estate commis-
sions and boards, as a study we released last week demonstrates. 

There is a relatively simple explanation for a system that seems 
cockamamie to consumers. Working through their trade associa-
tion, many traditional brokers have tried with much success to con-
trol prices and services. In most areas, they try to maintain com-
mission rates of either 6- or 7 percent. When they fail, it is mainly 
because home sellers are increasingly refusing to pay a $24,000 or 
$28,000 commission on the sale of a $400,000 home. 

These traditional brokers have also succeeded in restricting or 
even banning limited service or discount brokers in some areas. 
They do so in three ways. 

First, they have persuaded a number of State legislatures to pass 
anti-rebate and/or minimum service laws. 

Second, through multiple listing services, they restrict informa-
tion about homes for sale, not only to consumers, but also to non-
traditional brokers. 

Third and most importantly, through informal mechanisms, they 
discriminate against non-traditional brokers, especially those that 
discount, rebate, or charge fixed fees. 

The correct term for an industry that effectively controls prices 
and services is a ‘‘cartel.’’ 

Since State regulators have been captured by industry, it is for-
tunate that the Department of Justice, the Federal Trade Commis-
sion, and the Government Accountability Office, have taken the ini-
tiative to try to ensure greater real competition and consumer 
choice in this marketplace. 

We urge Congress to give these Federal agencies even stronger 
mandates, authority, and financial support to ensure freer real es-
tate brokerage markets. 

As a first step, Congress could direct one of these agencies, and 
our preference is the Federal Trade Commission, to study industry 
practices carefully. In its 2005 report, the GAO noted that, ‘‘There 
is no comprehensive data on brokerage fees.’’ 

Both Congress and these agencies would benefit greatly if they 
had available the results of a study that focused particular atten-
tion on prices and multiple listing services. 

Our written testimony suggests specific types of information that 
would be useful to collect. 

Mr. Chairman, that concludes my oral statement. 
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[The prepared statement of Mr. Brobeck can be found on page 70 
of the appendix.] 

Chairman NEY. Thank you. 
Mr. Farmer? 

STATEMENT OF AARON FARMER, BROKER/REALTOR, TEXAS 
DISCOUNT REALTY 

Mr. FARMER. My name is Aaron Farmer, and I am a Realtor and 
broker at Texas Discount Realty in Austin, Texas. 

In September of 2002, the Texas Real Estate Commission said, 
through its filings in the Texas Register, that as a real estate 
broker, I should charge a full commission, instead of offering a 
menu of services at reduced fees, and being the first State to pass 
what is now known as the ‘‘minimum services rule.’’ 

I filed suit against this rule, aimed at eliminating limited-serv-
ices listings, and it was eventually overturned. 

Again in 2005, Texas became one of 10 States to now pass a min-
imum-services law, over strong objections from FTC and DOJ, and 
despite the fact that there has never been a single consumer com-
plaint in Texas about limited-services listings. 

My business still takes limited-services listings as part of our 
unbundled menu of services listing model. While it is still possible 
to do limited-services listings, the goal of the law, to effectively re-
bundle the listings, has been somewhat effective. Complying with 
minimum-services laws takes us much more time and energy than 
it did in the past. 

It has also forced many of my agents who perform limited-service 
listings to re-think the way they handle this type of listing. Most 
of my agents will now only offer limited-services listings to experi-
enced investors and/or home owners. 

The uncertainty of the effects of this new law over the last 3-plus 
years has forced me and many other brokers to change the way we 
operate, what we charge, and how we plan or do not plan for the 
future of our business. 

As any businessperson will tell you, uncertainty is bad for busi-
ness. Uncertainty in the marketplace also creates barriers to inno-
vation. While the barriers created by changes in MLS rules, 
changes to data sharing rules and State sanctioned minimum serv-
ice laws are well documented; many barriers are felt at a more 
basic level. 

All too often, alternative or innovative brokers encounter dis-
crimination, ridicule, and harassment from traditional agents, who 
are resentful about new competition, new businesses, and new 
businesses which may have different pricing models, are more tech-
nology based, or just have different attitudes and business cultures 
than their companies have. 

I have personally heard traditional agents telling potential cus-
tomers that our company would be going out of business soon, or 
that what we are doing is against the law, which is false, of course. 

Traditional agents have told sellers that other agents would not 
show their home if they listed with us. We have yard signs stolen 
from front yards, and recently, had a whole billboard ripped out of 
the ground. 
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I have even seen a traditional agent ridicule one of my agents 
at a Realtor tour event for being a discount agent and offering re-
duced fees. 

The closest thing I have to a smoking gun to this type of activity 
is an e-mail sent to one of our agents recently, after he was asked 
to stop advertising in the Waxahachie Texas Daily Newspaper’s 
HOMES Magazine. Waxahachie is a suburb of Dallas. 

The whole e-mail is attached to my written comments as Exhibit 
2. The following is an excerpt of the e-mail from the sales depart-
ment of this newspaper, and I quote: 

‘‘I was told by several real estate agents in Ellis County that 
they would not advertise with HOMES Magazine if we let Texas 
Discount Realty advertise. I was also told by several agents that 
our competitors would never let Texas Discount Realty advertise in 
their products.’’ 

These actions of conspiracy and discrimination have prompted 
my agent to ask if he could operate under a different name and 
even explore leaving my brokerage altogether. 

Fear of these types of bully tactics has the effect of preventing 
other brokers and agents who might otherwise consider trying an 
innovative model from doing so, thus, stifling innovation. 

In an effort to combat some of these barriers to entry, I have be-
come a founding member of the American Real Estate Broker Alli-
ance, or AREBA. AREBA can be found at areba.org, and is a na-
tional alliance of flat fee limited-services real estate brokers and 
agents formed in 2006 who advocate innovation, free market com-
petition, full disclosure, informed consent, and consumers’ rights to 
choose their level of desired brokerage services. 

AREBA believes anticompetitive practices which discriminate 
against my members must be prohibited. 

In conclusion, I would like to applaud the actions taken by the 
FTC and the DOJ to fight barriers to innovation in the real estate 
industry. However, I would urge them to take an even closer look 
and study the bullying that sometimes goes on by agents at compa-
nies, which tend to create barriers to innovation on a State and 
even local level. 

Until the attitudes and actions of local brokers and agents 
change, barriers to innovation will continue to exist. 

I would like to thank the committee for asking me to testify 
today. Thank you. 

[The prepared statement of Mr. Farmer can be found on page 82 
of the appendix.] 

Chairman NEY. Thank you. Your experience of the stolen signs 
and ripped down billboards—welcome to the world of Congressional 
campaigns. It is what happens to us—in about 100 days, especially 
to the incumbents. We do not do that, but they do it to us. 

Ms. Bradbury? 

STATEMENT OF KIMBERLY GORSUCH-BRADBURY, SENIOR 
VICE PRESIDENT, REAL ESTATE NETWORKS, LENDINGTREE, 
LLC 

Ms. GORSUCH-BRADBURY. Good afternoon, Chairman Ney, Rank-
ing Member Waters, and members of the subcommittee. 
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My name is Kimberly Gorsuch-Bradbury, and I am a senior vice 
president of Real Estate Networks at LendingTree. We appreciate 
this opportunity to share our views of the changing real estate 
market. 

LendingTree was founded on the idea that better choice and com-
petition can empower both consumers and lenders. We have built 
relationships with over 300 lenders around the country, with large 
lenders, such as Citibank and BankOne, but also with many, many 
smaller lenders who built their businesses around LendingTree. 

Here is how it works. A borrower fills out one simple form and 
almost instantly gets up to four offers from lenders. The consumer 
uses this information to comparison shop and negotiate the best 
deal. 

While the value to consumers is clear, a key to our success is 
that it is also valuable to our lender partners. Our partners have 
funded well over $140 billion in loans through LendingTree since 
its inception. 

We have applied a similar approach to real estate brokerage, en-
abling choice and competition. We operate RealEstate.com, where 
we have built a network of over 500 local real estate brokers and 
12,000 real estate agents across the country. 

Consumers can use our Web site to learn about homes for sale, 
get an automated home price check, learn about the process of buy-
ing or selling a home, and much, much more. 

Our goal is to provide consumers with the information, tools and 
resources they need to be smart and confident buyers, but when 
the consumer is ready, we also connect them with a local profes-
sional on our network. 

We firmly believe that the real estate professional is essential. 
Many consumers want professional assistance for such an impor-
tant transaction. 

Switching gears, today, I would like to talk about two challenges 
facing our industry. The first relates to fee for service brokerages, 
which many of the other witnesses have spoken about. These com-
panies offer real estate services that are unbundled. Some of them 
allow a consumer to choose services from a menu, giving them the 
flexibility to purchase just the services they need. 

For instance, a consumer may ask for a broker to place their 
home in a multiple listing service, but handle the rest of the trans-
action on her own, or she might ask for help in pricing the home 
and handling open houses, but select a lawyer to handle price nego-
tiation and contracting. 

The point is that the services are flexible and she has a choice. 
While this innovation should be applauded, last year, we saw 

many States considering new licensing laws that impaired these 
new brokerages. Unfortunately, around 10 States have adopted 
new licensing laws that force all brokers to follow the traditional 
model of providing full service brokerage. 

That is like saying when a consumer goes to McDonald’s for a 
coke, the law requires them to buy the burger and the fries. 

We believe Government should encourage new competition from 
innovators and not limit it. 

A second challenge to innovation comes from the anti-rebate 
laws. One of the ways that many brokers, including 
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RealEstate.com, attract consumers is by offering a rebate on close 
transactions. This effectively lowers the cost of brokerage for the 
consumer. Since inception, we have provided nearly $60 million in 
savings through rebates. 

Of course, consumers are delighted with this result, but impor-
tantly, it also works for our partners. 

Since the year 2000, our brokers have closed almost 40,000 sales 
with our assistance, and that is a lot of transactions. 

As you heard from prior witnesses, the competition authorities 
view anti-rebate laws as barriers to competition. Consumer advo-
cates report no complaints or problems in the 39 States that allow 
rebates, and yet 11 States still block or limit them. 

Prohibiting rebates means millions of dollars in lost savings for 
consumers. For example, in New Jersey alone, consumers could 
have saved nearly $200 million last year if rebates were permitted. 
That is a lot of money. 

In summary, real estate brokerage is a business of enormous im-
portance to both consumers and the economy. Moreover, it is a 
business in which innovation offers great promise. Removing bar-
riers such as those described today will result in a more efficient 
and more productive housing market. 

We thank the committee for examining competition in real es-
tate, and we hope that your continued efforts will lead to a freer 
marketplace, with fewer competitive obstacles, where innovation 
can flourish. 

Thank you for the privilege of testifying today, and I will be 
happy to answer your questions. 

[The prepared statement of Ms. Gorsuch-Bradbury can be found 
on page 91 of the appendix.] 

Chairman NEY. Thank you. 
Mr. Kelman? 

STATEMENT OF GLENN KELMAN, PRESIDENT AND CEO, 
REDFIN CORPORATION 

Mr. KELMAN. Good afternoon, Chairman Ney, Ranking Member 
Waters, and members of the subcommittee. Thank you for inviting 
me to testify. 

I am Glenn Kelman, president and CEO of Redfin, America’s 
first online national broker of real estate. 

I am here today to ask that Congress ensure Internet innovators 
get equal access to listing data, and that it regulate State laws de-
signed to limit consumer choice. 

In 2004, Redfin was the first company to show real estate list-
ings on an online map, like MapQuest. In 2006, we launched 
Redfin Direct, a service to allow home buyers to buy a home online. 
Clients find properties to tour on our Web site, draft an offer via 
our online forms, and rely on us to handle the negotiations. 

The average client saves $10,000 because we refund two-thirds 
of our commission. 

As one of the first online brokerages for buyers and sellers, we 
have a unique perspective on how the industry is stifling innova-
tion. A brokerage that does not employ field agents is a radically 
new service at a radically new price, and it has engendered resist-
ance on a radically new scale. 
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Competing agents have threatened us with violence and tried to 
intimidate our clients, concocting grade school legal mumbo jumbo 
about the perils of Internet service. 

We expected a combative reception, but it is the industry’s impu-
nity that has come as a shock. 

We have drafted complaints to the State commission, only to re-
alize that the commissioners ran the brokerages we were com-
plaining about. We posted photos of agents who were blocking our 
customers to a Web site that we called the Hall of Shame, only to 
have Realtors apply to join. 

The industry has failed to regulate itself. 
Despite all this, we have represented clients on hundreds of of-

fers over the past 6 months. Our client satisfaction rate is 98 per-
cent. We have been featured in the Wall Street Journal, the New 
York Times, Business Week, and on National Public Radio. 

We are on pace to refund nearly $1 million in commissions in our 
first 6 months. 

This begs the question, if Redfin is so great, why has there not 
been a Redfin before, a national e-trade of real estate? 

The Realtors would have you believe it is because real estate con-
sumers do not want e-commerce, but the truth is different. I came 
to Redfin as an experienced entrepreneur, having co-founded a soft-
ware company raising six rounds of financing and taking it public. 

Funding Redfin should have been very easy. It was not. Everyone 
in Silicon Valley knows that Realtors control the listing services, 
the MLS, and that many States have effectively outlawed online 
brokerages. 

Investors who put $6 million into a Web site in Sweden that lets 
you dress up a Barbie doll will not touch online real estate. 

The only reason we could raise money was because of our friends 
in the first panel, the Department of Justice. We cited that ruling 
over and over again, and it became the basis for investors to be-
lieve that for the first time, you really could have an online broker-
age. 

We feel that without Congressional action, the Department of 
Justice will at some point shift its attention elsewhere, and real es-
tate innovators like Redfin will be left high and dry, without access 
to the listings because the Realtors have cut us off. 

Listing services stifle innovation not just in business models, but 
in how Web sites share data. I do not think we have focused on 
this enough today. You can find out more on the Internet about an 
eBay beanie baby than you can about a $1 million home. 

Multiple listing services have told us we cannot allow public com-
mentary on a listing. We cannot let people search by time on mar-
ket. We cannot display for sale by owner listings alongside commis-
sion properties, and that we have to register our users. 

Rules like this are a thousand tiny shackles on Internet busi-
nesses. Imagine if Amazon got legal threats when a customer pub-
lished a ho-hum book review. Imagine if Google had to register its 
users before they could perform a search on some types of data. 

The Internet would be a gigantic marketing brochure rather than 
a useful consumer tool, and it would be a less powerful engine for 
economic growth. 

This is exactly what is happening in online real estate today. 
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Redfin must ask that Congress act to give brokerages of all types 
equal and unfettered access to listing data, and authorize the Fed-
eral Trade Commission to regulate States’ minimum service and 
anti-rebate laws, so consumers can make their own choices about 
commissions. 

No other proposal before Congress could save American families 
more money, and none would do more to improve real estate serv-
ice. 

If you let innovators innovate without fear of losing listing ac-
cess, service will be much better than any of us in this room can 
say or imagine. 

Thank you for letting me testify. It has been an honor. 
[The prepared statement of Mr. Kelman can be found on page 97 

of the appendix.] 
Chairman NEY. Thank you. 
Mr. Lewis? 

STATEMENT OF GEOFFREY D. LEWIS, SENIOR VICE PRESI-
DENT AND CHIEF LEGAL OFFICER, RE/MAX INTERNATIONAL, 
INC. 

Mr. LEWIS. Chairman Ney, Ranking Member Waters, and mem-
bers of the subcommittee, my name is Geoff Lewis, and I am senior 
vice president of RE/MAX International. Thank you for allowing 
me to testify today on behalf of RE/MAX. 

RE/MAX International is not engaged in the brokerage business, 
and we do not belong to any MLS. We are a franchiser of real es-
tate brokerages. Neither I nor RE/MAX International claim to 
speak on behalf of our independent brokers or agents. 

Let me address the issue of commission rates. It is often over-
looked that full service agents work on a success basis. If the seller 
does not sell his house, he pays nothing, and the agent gets a zero 
percent commission. If a buyer does not buy a house, the agent gets 
a zero percent commission. 

When an agent does earn a commission, it often comes several 
months after he has expended his time and money with no guar-
antee of a closing on a sale. Realtors drill a lot of dry wells. 

In cases where successful transactions are completed, full service 
commission rates have been trending down over the past decade. 
They have gone from 6.1 percent in 1991 to the current average 
rate of 5.1 percent. That is not a 1 percent decrease; it is a 16 per-
cent decrease. 

With the rapid rise in housing prices recently, many have ques-
tioned why commission rates have not come down further. The an-
swer is that agent income has not increased correspondingly. 

The median gross income for real estate professionals in 2004, as 
reported by the National Association of Realtors, was $38,000 for 
sales agents and $53,000 for brokers. That is gross commission in-
come, without health care and retirement benefits, which are paid 
for by the agent. That is also before the agent pays for advertising, 
Web site hosting, gasoline, and other expenses. 

Over the past 2 years, agent gross income is down 6 percent. The 
lack of increase in agent gross income, despite rising housing 
prices, is due to the large increase in the number of agents in the 
industry. 
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NAR reported a 26 percent increase in membership over the past 
2 years, and a 40 percent increase over the past 5 years. In 1995, 
NAR reported having 1.2 million members. 

These agents are being drawn in by the increase in housing 
prices, but as a result of the increase in the number of agents 
searching for transactions, the average number of transactions per 
agent is decreasing. 

This countervailing force puts resistance on the ability of com-
missions to continue to come down further. Nonetheless, as I have 
described, commissions have been coming down. 

Let me address Internet companies and new business models. It 
is easy to say that the Internet has brought down costs in other 
industries, so it should do the same for real estate, but not all in-
dustries are the same. 

The Internet has not decreased prices for doctors, accountants, 
attorneys, newspaper subscriptions, landscaping contractors, or a 
myriad of other businesses, nor has it done so for Government serv-
ices. 

Not every business is going to be impacted by the Internet the 
same as airline ticket vendors, stock brokers, or book sellers. After 
all, these industries are selling commodities. Real estate agents are 
selling unique properties and providing individualized service. 

The Internet has enabled hundreds of real estate companies with 
new business models. These companies offer rebates, flat fee serv-
ices, and discounted commissions. 

A quick Internet search will reveal any number of national/re-
gional companies providing these services in every market. New 
companies appear on a daily basis. Internet giants, Google, Yahoo! 
and eBay have all jumped into the business of allowing home sell-
ers to list their homes on online classified ads. Media titans, in-
cluding Tribune Company, Washington Post, Belo Corporation, and 
Gannett have formed an online classified service that has a pri-
mary focus on real estate. 

It should also be noted that in the last few years, we have seen 
one of the hottest real estate markets in history. In parts of the 
country, sellers have been able to attract multiple offers the instant 
their home goes on the market. Some sellers receive above their 
asking price. It is not surprising in these markets that many sell-
ers have been tempted to avoid full service brokers in favor of lim-
ited-service providers or discount brokers. 

It is these same conditions that have caused the explosion in new 
business models. 

It should be noted that since the beginning of the year, the mar-
ket has returned to more normal levels. Inventories and time on 
market have increased considerably over the last year. 

Let me conclude by making one comment about the MLS, and 
that is that the MLS no longer has the exclusivity it once did for 
real estate listings. The Internet has enabled many new Web sites 
that allow brokers or individual home sellers to upload property in-
formation for free. 

Chairman NEY. Time has expired, if you would like to conclude. 
Mr. LEWIS. These are all alternatives to the MLS, and with more 

than 80 percent of consumers using the Internet in real estate 
transactions, all of these services are available to them. 
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Thank you very much. 
[The prepared statement of Mr. Lewis can be found on page 101 

of the appendix.] 
Chairman NEY. Thank you. 
Ms. Vredevoogd-Combs? 

STATEMENT OF PAT VREDEVOOGD-COMBS, 2006 PRESIDENT-
ELECT, NATIONAL ASSOCIATION OF REALTORS 

Ms. VREDEVOOGD-COMBS. Chairman Ney, Ranking Member Wa-
ters, and members of the subcommittee, thank you for the oppor-
tunity to testify on the changing real estate market. 

My name is Pat Vredevoogd-Combs, and I am a broker/owner 
and partner of AJS Realty in Grand Rapids, Michigan. I actually 
sell real estate as my primary income. 

As the 2006 President-Elect of the National Association of Real-
tors, I am here to present the views of our 1.3 million members, 
who are engaged in all aspects of the real estate industry. 

Those who have criticized the real estate industry often over-
simplify the issue by looking at real estate as one national market. 
Real estate is local. With that in mind, I want to highlight three 
positive developments we are seeing in today’s changing market. 

First, competition is thriving. A recent study of 12 local real es-
tate markets conducted by Steve Sawyer, associate professor at the 
Pennsylvania State University, found that competition within each 
market is fierce, including competition among agents affiliated with 
the same firm. 

The report sends an important message for all industry critics; 
there is no such thing as a national real estate market. Agents 
compete fiercely for listings from potential sellers, for potential 
buyers, and many times for both. Likewise, all brokers compete for 
the best real estate agents. Their competitive edge is based on a 
host of factors, including quality, reputation, service, and price. 

The overwhelming majority of industry participants are non-sala-
ried, independent contractors. In other words, they are self-em-
ployed. Fifty percent of these contractors are affiliated with an 
independent non-franchised firm. 

As home sales slow to a more reasonable pace, competition will 
likely increase among all service providers. NAR encourages and 
promotes fair competition. 

Our members represent almost every conceivable business model 
including full service, limited service, so-called discount models, 
Internet brokers, and others. 

Second, the price of real estate services varies. The latest re-
search from REAL Trends, which Mr. Oxley referred to, actually 
indicates that commission rates decreased 16 percent from 1991 to 
2004. 

RISMedia’s 2006 power broker report and survey confirms this 
view, noting that the top 500 real estate brokers anticipate the av-
erage commission rate will decline to 4.9 percent this year. 

NAR has a long-standing antitrust compliance policy, which says 
that each firm independently decides the price of services provided 
by Realtors. Again, a lot of factors determine the price for real es-
tate services in a competitive market. There is no national commis-
sion rate. 
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Third, consumers can access more property and transaction infor-
mation through the Internet, thanks in large part to Realtors. Ac-
cording to our surveys, the number of Realtors with Web sites has 
increased 129 percent over the past 5 years, and nearly 90 percent 
of Realtors and their firms have Web sites with searchable prop-
erty listings. 

NAR also created and operates realtor.com, giving consumers na-
tional access to local markets through the Internet. More than 900 
local multiple listing services are powerful forces for competition. 
A listing placed by the newest rookie agent can reach just as many 
other brokers as the seasoned professional. 

Participation in an MLS is readily available to all real estate pro-
fessionals, operating all kinds of brokerage business models. 

If the MLS system were restructured to prohibit listing brokers 
from marketing a property as they and their clients see fit, some 
brokers would pull out and create their own systems. This would 
hurt small and new competitors. 

Again, NAR favors competition in real estate. 
To clarify some of the other testimony, there is no minimum 

service legislation that only gives one a choice of either no service 
or full service. Every minimum service legislation out there, and 
everything that we see, is unbundled. You do not have to either 
paint the whole house or nothing at all, and you do not have to buy 
a Coke or a Coke and french fries and a burger. You can unbundle 
those services wherever you are. 

In conclusion, real estate is in many local markets. The best as-
sessment of a competitive landscape is based on the local experi-
ence. In an economy in which large national corporations, such as 
Wal-Mart and Microsoft, increasingly dominate, real estate stands 
apart. It is one of the best industries for entrepreneurs, and it of-
fers consumers a wide array of choices in both service and the price 
they pay for the service. 

Realtors are proud to be part of a competitive and growing indus-
try that accounts for roughly 20 percent of our Nation’s gross do-
mestic product. 

Chairman NEY. Your time has expired. 
Ms. VREDEVOOGD-COMBS. On behalf of our 1.3 million members, 

I again thank you for the opportunity to share our views with you. 
Thank you. 

[The prepared statement of Ms. Vredevoogd-Combs can be found 
on page 153 of the appendix.] 

Chairman NEY. Thank you very much. 
I want to start with Mr. Kelman. From your point of view, do you 

see a Federal solution to this vis-a-vis the Congress with a law? 
Mr. KELMAN. I am not a legislator, but we feel that there are so 

many States where we cannot compete, where we have to go mar-
ket by market, on our hands and knees, and beg the MLS for ac-
cess to the data; they knock us up with all these ticky tacky rules 
about what we can and cannot display, and it really limits our abil-
ity to compete. 

That is why we feel a Federal law that just provides open, unfet-
tered access to the MLS would be really important if you wanted 
to have a truly free market. 
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Chairman NEY. Thank you. Mr. Lewis, as I have heard today 
from the first panel, and I am really frankly so confused on this, 
if you have more Realtors, you have a surplus of Realtors, or 
maybe not a surplus but more Realtors, would there not be com-
petition? Would not the commissions go down? They seem to be at 
6 percent, unless you have a hot market. 

Can you explain that? It does not seem like that variable works. 
Mr. LEWIS. I think the number of Realtors in the industry is an 

indication of what a free and competitive market it is, and that 
there are no barriers to entry. 

When you look at average Realtor income, gross commission in-
come, perhaps one of the factors for why commission rates have not 
come down lower than they have is that some Realtors would not 
be able to survive at anything less than current market rates. 

Chairman NEY. Let me ask another question for anybody who 
would like to answer, regarding online services. If you have the on-
line service, your companies you represent, and right now, people 
look at those as that is where I can go to get my best deal possible, 
and I know how they operate, if you became part of the listing, the 
MLS, what happens to the person who wants to have full service 
from you, be there at the closing, do this, do that? What happens 
there? 

Mr. KELMAN. Maybe I can answer that. First of all, to address 
your concern and Ranking Member Waters’ concern, our goal is to 
actually provide better service than a traditional Realtor from offer 
to close. We are at the closing. We negotiate. We handle every-
thing. 

What we do not do— 
Chairman NEY. I am sorry, not to interrupt you, you would phys-

ically have someone show up at the closing? 
Mr. KELMAN. That is correct. What we do not do is the taxi serv-

ice, where we drive you around looking for homes. 
The average Internet consumer finds a home 3 times faster than 

someone who is not using the Internet. Typically, what we hear 
customers say is that I can find the home on my own, what I want 
you to do is to win the deal, and protect my interests. 

Chairman NEY. How do they get into that house? 
Mr. KELMAN. They get into the house in one of three ways. They 

visit an open house. They contact the seller. They contact the list-
ing agent, or we can provide the tour by their request. 

Chairman NEY. There is no open house, say there is no open 
house. They would have the alternative to directly contact the sell-
er? 

Mr. KELMAN. Or the listing agent. 
Chairman NEY. Does that not concern you, the direct contact 

with the seller? 
Mr. KELMAN. We understand that when our clients need the list-

ing agent, as an example, who represents the seller, that many 
times, the listing agent will persuade the buyer just to work with 
him or her on both sides of the deal. 

Many of the folks want our advocacy, want our support. 
Chairman NEY. I am sorry. I should clarify. Not so much on the 

collusion. I just sold our house last year and we moved to the cen-
tral part of the district. I bought a house. 
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Sometimes if you get the buyer and seller together, you can have 
a horrific argument when the buyer says I think you painted this 
house terribly, what do you mean. Pretty soon, they are at odds 
and you cannot communicate. 

In the absence of a physical person, is what I am saying. 
Mr. KELMAN. Generally, the most common ways people see the 

house are through a listing agent or through an open house. The 
agent who represents the seller will show the house. 

There have been cases where someone has been selling the house 
on their own, and the buyer and seller meet directly. That is not 
always the case. 

I think the important thing to remember is that it is a choice. 
There are going to be people who want full service and we direct 
them to traditional Realtors every week. There are people who 
want Internet service, who say I can find the home on my own; I 
want you to close it for me. We feel actually that we do a better 
job in part because instead of having an agent who is waiting every 
2 months to do a deal, we have professional real estate agents 
working in each market that have really high deal flow. 

Chairman NEY. My time has expired. Ranking member? 
Ms. WATERS. I was just sitting here thinking about the real es-

tate business, and beginning to ask myself why I have been very 
pleased with those people I have met and worked with. 

First of all, I like it the way it is because it has opened up oppor-
tunities for a lot of women to become entrepreneurs and to earn a 
living. Women who oftentimes find themselves divorced and need-
ing a way to earn some money, or people who oftentimes retire 
without a lot of retirement income, and so forth have been able to 
start their careers in real estate. The same thing is true of minori-
ties, being able to get into a business, and through their own initia-
tive earn a living, is a powerful idea. 

That is one thing that attracts me to this business and gives me 
an appreciation for what it has done for a lot of folks who perhaps 
would not have opportunities in other businesses. 

The other thing is, as I started talking earlier today about the 
complications of some of these sales, I was just sitting here think-
ing about a purchase that I was involved in where there was dam-
age to the property from water that had not been reported by the 
seller of the property for a lot of reasons. 

When I started to look for insurance, and I started explaining to 
them about this big hole in the ceiling, they wanted to know if it 
was water damage, whatever, and then I could not get any insur-
ance. 

The real estate agent that I was working with was connected to 
a lot of people in this industry, and therefore, was able to not only 
get a contractor to come out and do the evaluation so that I could 
tell the bank about the cost—they were going to hold back on the 
cost until I did the repairs—but also they helped to get the insur-
ance. 

It was just a lot of convenient assistance from this full service 
Realtor; I was extremely appreciative for it. It is not to say that 
everybody needs that. For those people who do, we certainly want 
to have it available; it is critical. 
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This claim that there is this exclusion and conspiracy to keep 
discount brokers from being able to market their product, to sell 
their products, is incredible. I do not spend a lot of time on the 
Internet, but I look from time to time, and even before I bought the 
last house, I looked to see what was available. 

It seems to me that it is about what is being described here. 
There are a lot of real estate opportunities. I liked looking at some 
of the Web sites of these creative entrepreneur women in par-
ticular, sometimes two of them team up on the sales, and they 
present themselves, and they describe what they do. 

There are a lot of Web sites like that. Where is the exclusion and 
discrimination, Mr. Kelman? 

Mr. KELMAN. First of all, we have no animus against real estate 
agents. We are real estate agents ourselves. We hire women and 
minorities in the same proportion that you would see in the tradi-
tional industry. 

The exclusion comes when you apply to enter a new market, 
there are many agents and many brokerages, but when you are of-
fering your services at a different price point, the listing service is 
looking for a way to deny you access. 

We have gotten multiple calls and letters from every listing serv-
ice that we belong to trying to prevent us from displaying informa-
tion. 

Ms. WATERS. When they call you, what do they say? You better 
not do what? 

Mr. KELMAN. They will say you cannot publish any commentary 
about a listing, to which we say but every other broker does what 
we are doing, why are you coming after us, or they will say you 
cannot let people search for homes that have been on the market 
a long time, so we allow you to do a search where you can say show 
me houses that have not sold in 90 days. The real estate industry 
does not like that. 

Ms. WATERS. If you do a search in the way they do not like, what 
happens to you? 

Mr. KELMAN. Nothing happens to the consumer, but that is the 
leverage point in this industry, the MLS threatens to cut off access 
to the brokerage, to us. 

Ms. WATERS. Have they cut off access to you? 
Mr. KELMAN. No, but we have had to— 
Ms. WATERS. Who do you know where they have cut it off? 
Mr. KELMAN. Before starting Redfin, we talked to E-Realty, 

which was the start-up that tried to be Redfin, before Redfin. He 
said that if it was not for the Department of Justice, we would go 
out of business in exactly the same way he did. 

Ms. WATERS. It is just talk? Someone else came here today and 
talked about being bullied. You know, that is life. People talk. They 
threaten. That is the marketplace working. So what? 

Mr. KELMAN. When you get a letter that tells you to take down 
a feature from the site that is very popular and useful for con-
sumers, and then instead of building new features for the site, you 
have to re-engineer your site, it is material to a small business. 

Ms. WATERS. What if you do not take it down? 
Mr. KELMAN. If you lose MLS access, you will go out of business. 
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Ms. WATERS. You have not lost it. I hear a lot of talk about what 
they say or how they are in collusion against us, and they bully 
me, and I do not like the way they talk to me, but— 

Mr. KELMAN. I am not here to whine. I love my job. I love this 
business. It is growing like gangbusters. 

Ms. WATERS. You want us to stop people from bullying you; is 
that right? 

Mr. KELMAN. All we want is fair, open access to the MLS. 
Ms. WATERS. But you have it. You do not like the fact that there 

are people who do not like what you do, and they may say to you 
I do not like what you do and you better not do this, and you better 
not do that, but they have not stopped you, have they? 

Mr. KELMAN. There are companies that are out of business that 
we could have called here. We feel that if we did not comply with 
their rules, they would pull our access and it would be the third 
rail for our business. 

Ms. WATERS. Unless you have a list, unless you can tell us who 
those companies are, they do not exist. 

Mr. KELMAN. Why don’t we produce for the record the letters 
that we get from the MLS about— 

Ms. WATERS. No, that will not do it. I want the result of the let-
ters. I want people who are out of business because they got a let-
ter. 

Mr. KELMAN. Since I am in business, I cannot do it. 
Ms. WATERS. I know. You are doing okay. They bully you. 
Mr. KELMAN. There are States we cannot go into. We would be 

doing much better. We know 70 percent of consumers, as surveyed 
by the Wall Street Journal, are angry about their commissions. 
Fifty percent of the people— 

Ms. WATERS. I am really angry about the price I pay for gas. I 
am really, really angry. There are a lot of prices that I am angry 
about. I am angry about insurance costs. I am angry about a lot 
of things. 

Mr. KELMAN. I agree. 
Chairman NEY. Time has expired. 
Ms. WATERS. Thank you. 
Chairman NEY. I am going to ditto on that gas part. 
Mr. Miller? 
Mr. MILLER OF CALIFORNIA. Thank you, Mr. Chairman. 
This is really interesting. I have been in the building industry for 

over 35 years, which means I am older than heck, and I admit it. 
I have done a lot of real estate transactions over the years. I do 
not believe I have ever paid 6 percent for anything I ever wanted 
to list. I would always go to the Realtor and say, I will pay this 
amount for the listing agent, and this amount for the selling agent. 
I never had anybody say no. 

You can go to a Realtor and say I will pay you 2 percent to list, 
and I will pay you 2 percent to sell, but you know when you say 
2 percent to sell, there are some selling agents out there who might 
say I would rather sell property where I can get 3 percent. You 
take a chance. 

I really enjoyed the testimony and it sounded like LendingTree, 
you are doing pretty well. I have heard your name. You guys are 
doing pretty good out there. You have the right to go out and ad-
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vertise, I will list your home for 1 percent or I will sell your home 
for this amount. 

Can you not do that today? 
Ms. GORSUCH-BRADBURY. No. That is not our business model 

today. What we do is we cooperate with brokers. We have a net-
work of 500 brokers and 12,000 agents. We provide a marketing 
service for them. 

Mr. MILLER OF CALIFORNIA. What is that marketing service? 
Ms. GORSUCH-BRADBURY. A marketing service—LendingTree 

spends approximately $170 million a year in advertising, and part 
of that is directed at attracting consumers who need the services 
of a real estate broker. 

Mr. MILLER OF CALIFORNIA. Are you telling me you cannot be 
flexible in your rates? 

Ms. GORSUCH-BRADBURY. We refer those consumers to our broker 
partners, and part of what we offer— 

Mr. MILLER OF CALIFORNIA. Then what do you want? I heard 
your testimony. I do not know what you want. Do you want free 
access to the MLS? Is that what you want? What do you want? 

Ms. GORSUCH-BRADBURY. Our belief is that real estate is a very 
important industry, obviously, both to consumers and to the econ-
omy. We believe it is too important to be— 

Mr. MILLER OF CALIFORNIA. What do you want? 
Ms. GORSUCH-BRADBURY. We would like to make sure that the 

markets are free and there are not— 
Mr. MILLER OF CALIFORNIA. That the MLS is available to you 

free, is that what you are asking for? 
Ms. GORSUCH-BRADBURY. We believe— 
Mr. MILLER OF CALIFORNIA. Yes or no? 
Ms. GORSUCH-BRADBURY. We believe that the rules should be— 
Mr. MILLER OF CALIFORNIA. Yes or no, you want it free or you 

do not want it free? You can join an MLS if you want to as a li-
censed broker, you can join an MLS? 

Ms. GORSUCH-BRADBURY. There are some MLS’ who would block 
our access to it. 

Mr. MILLER OF CALIFORNIA. As a licensed broker? 
Ms. GORSUCH-BRADBURY. Yes. 
Mr. MILLER OF CALIFORNIA. Redfin, you seem to be having no 

problem participating in MLS’. 
Mr. KELMAN. We apply to be in each MLS, and sometimes the 

application goes through easily. Other times, we have to make 
changes to our site that we feel are not in the interest of the con-
sumer. 

Mr. MILLER OF CALIFORNIA. You are a discount broker? 
Mr. KELMAN. We consider ourselves an online broker. 
Mr. MILLER OF CALIFORNIA. You could go out and spend all the 

money in the world you want to and advertise, we are going to 
offer you this online service and we are going to save you money, 
we are going to cut the rates for listings, we are going to cut the 
rates for the selling agent, you can do that currently, can you not? 

Mr. KELMAN. We would just say that within the industry, it is 
indisputable that— 

Mr. MILLER OF CALIFORNIA. I am having trouble getting the an-
swer to a simple question. 
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If I want to come and list a house with you and give you 2 per-
cent to list and 2 percent to sell, you can accept that or you can 
deny that? 

Mr. KELMAN. Of course, we can. 
Mr. MILLER OF CALIFORNIA. You can advertise that. 
Mr. KELMAN. Of course, we can. 
Mr. MILLER OF CALIFORNIA. What do you want then? 
Mr. KELMAN. What we want is to be able to go into States where 

that is not legal. 
Mr. MILLER OF CALIFORNIA. Let’s talk about California. How are 

you doing in California? 
Mr. KELMAN. We are doing well. 
Mr. MILLER OF CALIFORNIA. What corrections do you want made 

in California? 
Mr. KELMAN. The main issue is that you can display far more in-

formation about every product except a home on an Internet site. 
Mr. MILLER OF CALIFORNIA. There should be some restrictions as 

to telephone numbers and addresses and stuff. Those should not be 
necessarily on an Internet site. 

Mr. KELMAN. We agree completely that for privacy concerns and 
security concerns, but there are other reasons that the MLS re-
stricts access to information. 

Mr. MILLER OF CALIFORNIA. What information? 
Mr. KELMAN. For example, they do not want you to search by 

how long a house is on the market. They do not want people to be 
able to add commentary on a house. 

Mr. MILLER OF CALIFORNIA. They do not want you to search? 
Mr. KELMAN. They do not want a consumer to be able to find 

houses— 
Mr. MILLER OF CALIFORNIA. They do not want you to list on your 

Web site that these are homes that have been on the market for 
over 90 days, so you are probably going to get a better deal on the 
price. Who would want that? 

Mr. KELMAN. Consumers definitely want that. 
Mr. MILLER OF CALIFORNIA. If I was selling my property, I cer-

tainly would not want it, because then you become distressed prop-
erty. 

Mr. KELMAN. We understand it is not in the seller’s interest, but 
it is in the buyer’s interest. 

Mr. MILLER OF CALIFORNIA. You are telling me that an indi-
vidual who contracts with a Realtor expecting his information to be 
put on an MLS and being treated fairly has no rights to what you 
should do with that information? 

Mr. KELMAN. I would not go that far. 
Mr. MILLER OF CALIFORNIA. That is what you just told me. It 

might not be in the seller’s interest, but it is in the buyer’s interest. 
You are going to put a seller in a situation where they own a home 
and that home has been on the market for over 90 days, somebody 
who might advertise it says oh, I have a home, they probably want 
to sell it in a bad way because it has been listed for a long time 
and we can probably get a better deal on this property. 

I would not want my home listed like that. 
Mr. KELMAN. If I could respond to that, I have been an executive 

at a publicly traded company. We sold our stock on the market. 
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There was plenty of information that we did not want buyers to 
have, but for free market to function effectively, we feel that just 
because the seller does not want to expose certain types of informa-
tion, it does not mean that the information should not be available. 

Mr. MILLER OF CALIFORNIA. Do all of you discount brokers—this 
is a stupid question—you have an opportunity to form your own 
listing service. You could call it Cut Rate Listing Service. You could 
get every broker who wants to be involved and every individual out 
there who sells real estate to list with Cut Rate Listing Service, 
could you not? 

Mr. KELMAN. We could, and if it was practical, we would. 
Mr. MILLER OF CALIFORNIA. Why not do that? At some point in 

time, some Realtor came up with an idea, hey, let’s start working 
together because when you list a piece of property, I do not know 
about it. When I list a piece of property, you do not know about 
it. There is going to be a cost associated with developing some type 
of a service, but let’s do that, and we will all pay for advertising 
and we will list it and then pay to be a member of that and we 
will set guidelines and rules to be a participant in that. 

Somebody did that. What it sounds like is you are coming along 
today and saying yes, they did that and yes, they set up guidelines, 
I just do not like them. 

The nice thing about America is if you do not like what somebody 
is doing, you can do something different. Why would you not go 
out, if there is going to be this huge demand out there for your 
service, based on you are going to give them a better deal, but you 
are going to provide all these services, but you are going to tell 
them that if your home is on the market over 90 days, we will 
probably let people know you have distressed property, why not go 
out to the American people and start advertising like some Realtor 
did at some point in time, and create your own service? 

If it really is as good as you are telling me, you are going to have 
more business and make more money than you are ever going to 
be able to spend. 

Mr. KELMAN. What we are disagreeing about, with all due re-
spect, is whether or not the MLS asserts monopoly power. In our 
view and in the view of everyone, I think, at this table, people on 
either side of this issue, not having access to MLS data— 

Mr. MILLER OF CALIFORNIA. You do have access to data. What 
you do not have is the ability to use that data in a negative way 
that would impact a seller, and you have real estate brokers and 
agents that acted in good faith when they signed an agreement to 
sell somebody’s property that now they are being impugned in 
some fashion, their property is being impugned, because their prop-
erty might be categorized as distressed, and you think that you 
have a right that supersedes the right of that seller who should 
have some control over the property they listed. 

That is where you and I disagree. That is why I think if you 
want to come up with a service that lists all those things, that peo-
ple know they can take a chance at having their property cat-
egorized as distressed, and you think the American people want 
that, I think you would do really well. 

I do not believe people in this country who are selling their 
homes want their homes listed like that, to be put in categories 
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that makes it appear that it is distressed property, and they cannot 
sell it. I do not think they want that. 

If I was going to sell my house, I darn sure would not sign with 
somebody who was going to do that with my property. 

You are saying, irrespectful of the understanding that a seller 
has with an agent or broker they listed with, that you want to go 
out and change the rules under which they entered into an agree-
ment, and create your own rules, that you think benefits somebody 
who is not even a participant in the original contract. 

I have a real problem with that. That is just me as an individual 
saying if I was selling a property—if I was going out and trying to 
steal property, maybe as a shark, I think that is cool, because then 
I know who is hurting. 

The person who should have some control and some rights is the 
person who signed the original contract. 

Chairman NEY. Time has expired. 
Mr. MILLER OF CALIFORNIA. I think you are trying to supersede 

that. Good luck in the future. 
Chairman NEY. Time has expired. We have to move on. Would 

you like to answer? 
Mr. KELMAN. Just briefly. 
Mr. MILLER OF CALIFORNIA. I am not your enemy. I just disagree 

with you. 
Mr. KELMAN. I am shaking in my boots. I am a little nervous 

about this. All I was going to say is that an example that is pro-
seller would be we have sellers who volunteer information about 
how the roof is and how the furnace is, and what their favorite 
room in the house is, and they provide enriched information around 
the listing, and the MLS has asked us to stop doing that. 

Mr. MILLER OF CALIFORNIA. Mr. Chairman, I ask unanimous con-
sent to submit a letter for the record. 

Chairman NEY. Without objection. 
Mr. Davis? 
Mr. DAVIS. Thank you, Mr. Chairman. 
Mr. Kelman, some of the frustration is a function of the fact that 

some of your testimony has been a little bit nebulous, so let me try 
to clarify a little bit. 

How many States right now, Mr. Kelman, would you contend 
contain restrictions against your access to the MLS? 

Mr. KELMAN. Arguably, a dozen. 
Mr. DAVIS. Twelve. Presumably, in all those dozen States, you 

have the capacity to either go in and file a conventional legal claim 
under State law, or I suppose in some cases, under Federal law, 
or you have the capacity to go to the State legislatures in those 
States. 

The root of the problem, as I see it, given that Congress has 
frankly just not gotten that involved in this area, Congress has just 
not waded into regulation of the real estate industry, it is some-
thing that for years upon years has been essentially the province 
of State law, given the ample number of options that you have po-
litically and legally, I do not see a strong case for Congress to inter-
vene. 

Where am I wrong? 
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Mr. KELMAN. We are a 30 person business that has five law 
firms. I do not have an administrative assistant. There is no P.R. 
agency. 

Mr. DAVIS. The problem with that argument, Mr. Kelman—this 
is how I understand your argument. You are saying that you do not 
have the ideal perfect access to this market that you would desire. 
All of us can attest that there are third parties in America who do 
not have the ideal access to the political market they desire. 

There are small mom and pop retail stores in Birmingham, Ala-
bama, who do not have the ideal access to the market they would 
desire. That is just kind of the tough breaks of capitalism some-
times. 

I understand you do not have all that you desire and do not have 
the playing field that you want. That is a common right in this so-
ciety. 

Tell me the case for Congressional intervention in this instance 
as opposed to all those others. 

Mr. KELMAN. First of all— 
Mr. DAVIS. Why should we guarantee a perfect access or market 

so you can do exactly what you want to do the way you want to 
do it? 

Mr. KELMAN. First of all, I do not think any legislation should 
be crafted to benefit Redfin or any other online broker, discount 
broker. It just seems like we are having a conversation today about 
how the real estate industry will be affected instead of how the 
consumer will be affected. 

It seems self evident to us that if you were to lower the barriers 
to entry for companies operating at a different price point and pre-
vent blackballing and prevent discrimination— 

Mr. DAVIS. Those are all good goals, Mr. Kelman. Tell me why 
the current antitrust laws and all kinds of legal remedies available 
at the State level do not accomplish exactly that goal right now. 

Mr. KELMAN. They do not prevent discrimination from buyers 
that are working with low fee brokerages. They do not nationally 
apply to allow low fee brokerages to compete in different States. 

Mr. DAVIS. Let me raise a different set of concerns. One of the 
policy rationales that Congress has to consider is whether doing 
what you want would serve a pro-competitive agenda, and second 
of all, would it open up the real estate markets to people who are 
not a part of it right now. 

What is the economic profile from an income standpoint of people 
who utilize your service? 

Mr. KELMAN. In our case, it is actually people who are buying 
houses more expensive than the median, and other types of dis-
counters that do not operate through the Internet primarily, it is 
below the median. In our case, it is above the median price. Zip Re-
alty would be an example of a company that operates well below 
the median. 

Mr. DAVIS. Is there any identifiable class of people you are reach-
ing who you think are somehow not being served by the conven-
tional Realtors in this country? 

Mr. KELMAN. People who can find homes on their own using the 
Internet. 
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Mr. DAVIS. People can find homes on their own using the paper 
right now. I am trying to identify some class of consumers who are 
not being served. 

Presumably, the individuals you talk about also can find access 
and service through the conventional real estate market and make 
the same range of choices they want, can they not? 

Mr. KELMAN. All I am trying to do is characterize how we think 
about our market, and what we hear from the people who buy our 
service is, I found the home on my own, and I did not want to pay 
an agent 3 percent. They come to us and they use our online serv-
ice to draft the offer, and to handle negotiations and closings. 

Mr. DAVIS. Right. The response to that would be that is exactly 
right, you have provided this alternative service to people who 
want to take advantage of it. It still raises the question of what 
extra regulatory tilt you want. 

Let me ask another set of questions. What is the default rate? 
Have you monitored default rates of people who engage your serv-
ice? 

Mr. KELMAN. We do. Generally, it is 3 percent and 3 percent. 
Just to respond to your other question, it seems like Congress is 
not sensitive to the amount of blackballing that is going on. 

Our customers, as we testified, and as you have heard Mr. Farm-
er testify, feel like they are going through an experience that is 
completely extra legal, where there is no remedy for them when 
people refuse to show them properties, when they get hostile mes-
sages and things like that. It is just a very difficult climate for a 
consumer to operate in. 

Mr. DAVIS. For the consumer to operate in or for your industry 
to operate in? I guess there is a difference. 

Mr. KELMAN. We are trying to take the point of view of the con-
sumer here. 

Mr. DAVIS. Let me follow along those lines. One of the arguments 
you heard raised by Mr. Green in the earlier panel and by others 
is obviously, do not consumers often benefit from having to go 
through brokers, do they not benefit from going through a third 
party. Does that not give them information they would not have? 

You have dismissed that and you said if someone wants the 
physical presence at closing, we will provide that. 

Let’s say you do that, you provide a physical presence at the clos-
ing. 

Mr. KELMAN. We do. 
Mr. DAVIS. What duty of care do you owe in that instance to the 

buyer? 
Mr. KELMAN. In that case, our duty is to offer better service from 

offer to close than a traditional agent. We specialize in the legal-
ities, in the negotiations. 

I think in the more general case, I would refer to the testimony 
earlier today that you should disclose what you do and then give 
people the choice to buy what they want. 

Mr. DAVIS. Let me try to wrap this up. The concern that I think 
some of us have is, I think all of us would acknowledge that no, 
the real estate market does not work perfectly in terms of reaching 
underserved populations, in terms of reaching people who may be 
victimized by predatory lending, all those kinds of things. 
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What is completely unclear to me is how your service does any 
better, or how your service meets any of these gaps. I am not trying 
to run you out of business. For the Federal Government to weigh 
in on these issues, when frankly they seem to be somewhat periph-
eral, somewhat limited to a few instances and in a few States, I 
do not see a compelling Federal rationale for that, when you cannot 
identify to me a population of people that you would reach or who 
are not reached by the conventional market, and frankly, when you 
do not indicate to me that you would mitigate any wrong that is 
happening in the current market. 

That is just my two cents’ worth. 
Mr. KELMAN. Current market—the current market is served by 

agents in a comprehensive way. People just pay too much. When 
they try to get a discount, there is anticompetitive behavior that 
is hostile. 

Mr. DAVIS. Mr. Kelman, what is a little bit bizarre about your 
argument, you are saying you want to cut some of the transactional 
layers that are involved in the real estate transaction. The real es-
tate transaction is probably one of the most acute financial deci-
sions someone can make over the course of his or her economic life. 

It would seem that, given how acute that risk is, you would 
want, frankly, as many guardrails built into the process as pos-
sible, and as much intermediation built into the process as pos-
sible. 

If you do not want to shorten steps, because if you shorten steps, 
you may cut information out. People may make enormously erro-
neous choices. 

Mr. KELMAN. We would hold there are people who need those 
guardrails, and want those guardrails, but we also believe in free 
markets rather than a paternalistic approach, and we would just 
suggest there are people who feel confident to find the home— 

Mr. DAVIS. I am not saying you should go out of business. The 
ultimate question is whether the Federal Government ought to 
weigh in and do more than we are doing. I think all of us conserv-
atives and liberals believe if you are coming to Congress wanting 
something, the burden is on you to tell us why we need it. 

I am getting mean looks from my chairman. 
Chairman NEY. Actually, I have to tell you something. This is 

the second time this has happened. The majority staff over here, 
I think they liked your questions. They accidently bumped the 
clock and you re-set for 5 minutes. I kind of think they favor you. 

Mr. Cleaver? 
Mr. CLEAVER. Thank you, Mr. Chairman. I did think that was 

lengthy. 
I would just like to ask the panel, I am a Democrat, and I am 

very much interested in getting access to the Republican mailing 
list for contributors in my district. I want to know what you think 
should be done to allow me access. 

Mr. KELMAN. We do not contribute to Republicans or Democrats. 
We read an article in the New York Times and called Clinton. 

Mr. CLEAVER. There is nothing that would cause me to believe 
that I deserve to get that access. 

Mr. BROBECK. Can I respond to that question? 
Mr. CLEAVER. Yes, please. 
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Mr. BROBECK. The problem today is that sellers are under enor-
mous pressure to list with a multiple listing service. If they do not 
list with the local multiple listing service, they are going to be dis-
advantaged in trying to sell their home for an adequate price. 

It is sort of a critical mass question. Microsoft and others tried 
to develop alternative listing services and failed because they could 
not reach the critical mass. 

We would like nothing better than to have every seller list on 
two or three different listing services. If that were the case—you 
probably saw the article in the New York Times several months 
ago that in Madison, Wisconsin, and it just surprised me a great 
deal, they achieved critical mass with 20 percent of the market. I 
would have guessed you would have needed 40 percent. 

Maybe it is much lower. We need some alternatives to the mul-
tiple listing service. Now that we do not have them, it is essentially 
functioning as a monopoly. 

We are not criticizing the Realtors. They worked very hard to 
build it up and it is an extraordinary useful information source. It 
does have a monopolistic character. 

Either we need alternatives or we need some kind of oversight. 
As our report we released last week indicated, the practicing bro-

kers are controlling virtually all of the State commissions, so we 
would prefer, as in insurance, independent commissioners to regu-
late the industry. 

If in fact the States turned around and decided to regulate this 
effectively, and I have to say for the ranking member that Cali-
fornia is relatively independent of the industry—it is one of two or 
three States that has the most effective, not really effective, but the 
most effective State regulation. 

Absent that, there needs to be a Federal regulatory role. We pro-
pose the fairly modest step of a careful study of prices and the way 
multiple listing services function, so that this committee would 
have available information, adequate information, to make sound 
decisions about policies. 

Mr. CLEAVER. Thank you. Mr. Farmer, I am from Waxahachie. 
I read the e-mail. My colleague, Mr. Davis, was a prosecutor before 
he became a Member of Congress. I just asked him a few questions 
before he left. 

I do not understand why you could not, or the Daily Light did 
not, simply contact the Texas Attorney General’s Office. I have a 
cousin who actually works in that office. I was trying to e-mail him 
from here on my Blackberry to find out would they investigate that 
kind of charge. 

I do not understand why this cannot be dealt with by the State 
Attorney General or is there a request for greater oversight by the 
Federal Trade Commission, or do you need some kind of involve-
ment from the Department of Justice. 

Mr. FARMER. I am not asking anyone to do anything. I am just 
showing this as evidence of the things we go through on a daily 
basis. To be honest with you, I am not asking Congress—I do not 
think there should be any Federal regulation of the real estate in-
dustry. I think it should stay on a State level. 

Mr. CLEAVER. I do, too. 

VerDate 0ct 09 2002 13:32 Feb 16, 2007 Jkt 031541 PO 00000 Frm 00062 Fmt 6633 Sfmt 6633 F:\DOCS\31541.TXT HFIN PsN: TERRIE



57

Mr. FARMER. As far as this letter, we got this back in November. 
DOJ, I told them about it, and then DOJ actually asked me about 
it. I talked to my agent about it. He was kind of in fear of any kind 
of reprisal. 

As you know, Waxahachie is still a pretty small town. He was 
born and raised there, grew up there. It is still kind of a good old 
boy system. He is in fear of kind of what might happen when this 
came out. I did convince him, hey, this is the right forum for me 
to present this. 

I am not asking anybody to do anything. I have never asked any-
body to do anything about it. 

Chairman NEY. Time has expired. 
Mr. CLEAVER. Thank you, Mr. Chairman. 
Chairman NEY. Mr. Sherman? 
Mr. SHERMAN. Thank you, Mr. Chairman. Mr. Lewis, we have 

Mr. Brobeck here suggesting that we get this big investigation and 
report. What would be the advantage or disadvantage of imple-
menting his suggestion? 

Mr. LEWIS. There are over 800 multiple listing services in the 
country today. It is a very fragmented market. The point I made 
earlier, any home seller, whether it is a for sale by owner, using 
a fee for service provider, a discount broker, a full service broker, 
today, they can up load their property listing to Google, to Yahoo!, 
to eBay, to Craig’s List, PropsMart, and Trulia. There are new Web 
sites popping up every day. 

There is no limit on the amount of exposure that a home seller 
gets. The MLS is no longer the exclusive preserve that it once was. 

Mr. SHERMAN. He wants us to do this study. Are you saying it 
is just unnecessary because it would be a study of the MLS which 
is kind of like studying Yahoo! and Google is taking over anyway? 

Mr. LEWIS. I do not think it is as relevant as he is suggesting. 
Mr. SHERMAN. First of all, I want to thank all the panelists for 

coming to us, in large part, I guess, on the theory that wisdom and 
justice will come from Washington when it has not come from State 
legislatures. I am dumbfounded by such a belief, and doubt very 
much whether we are going to do or could do any better job. 

I have run out of specific questions. I do want to make the point 
that this price competition, I have seen not so much in the middle 
class district I represent now, but I used to represent Malibu, and 
as you might know, nobody gets 6 percent in Malibu, never got 6 
percent in Malibu. We have seen Realtors compete on the basis of 
price. 

I am just going to refer to Ms. Vredevoogd-Combs, whether you 
have any additional comments. 

Ms. VREDEVOOGD-COMBS. Yes. Thank you very much. 
One of the things that is just so obvious to me as I am listening 

to this, because I sell real estate every day and because I am in 
a marketplace in Grand Rapids, Michigan, that is just a little bit 
different than the California market, we have been seeing a down 
market for the last few years. 

It has been very interesting. 
Mr. SHERMAN. Even the last few years when the whole country 

is going up? 
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Ms. VREDEVOOGD-COMBS. Yes. Welcome to Michigan. We have 
some great values for you over there. Waterfront property. 

Mr. SHERMAN. Does this mean you are raising your percentage 
rates so you can make as much on each sale? It has been suggested 
that we should cut the rate when house prices go up. Your house 
prices are going down. Are you raising your rates? 

Ms. VREDEVOOGD-COMBS. Our house prices are going down and 
we are not raising rates. I will tell you, in Grand Rapids, Michigan, 
every conceivable type of brokerage is out there. 

The first thing anyone asks you, even in a down market, is what 
is your commission rate, and what are you going to charge, and 
what are you going to co-op that with? 

I will tell you that there are discount brokers. There are Internet 
brokers. 

The other thing is I have to spend more money because I am on 
the Internet than I ever did just because I was doing print adver-
tising. 

Mr. SHERMAN. The Internet is more expensive than print adver-
tising? 

Ms. VREDEVOOGD-COMBS. It is an additional thing that I have to 
pay for. I have my own Web site. In the mid-1980’s, I had my own 
Web site built. I was the first person in Grand Rapids to have a 
Web site. Of course, nobody saw it because nobody had the Inter-
net. 

I also had an e-mail address, and nobody e-mailed me because 
nobody had e-mail. 

I started in that. I have been selling real estate since 1971. I 
have seen a lot of changes in the marketplace. It costs money to 
be on the Internet. Those of us who are in brokerage have to take 
into consideration not only the fact that we are in brokerage and 
we earn a commission and we are independent contractors, but we 
also have to pay for our own advertising. We have to pay for our 
own Internet. It is just an added cost. 

The other part is that there are a lot of free places you can go 
on the Internet. We can put them, just as Mr. Lewis said, I can 
put my listings up free on a number of sites. The listings that I 
have right now probably are on 15 or 16 sites. People can find them 
all over the place, in addition to the MLS, and our MLS happens 
to be open to the public, so people can go on our MLS site and 
search for houses. 

I think the market is much more open than it ever has been. We 
work with and cooperate with people who are doing all sorts of bro-
kerage business. 

Mr. SHERMAN. I do not know which person to address this ques-
tion to, but if you have a menu of services rather than the one fixed 
rate, I think one of the witnesses testified that they offer a menu 
of services, what is on that menu? What service would I buy inde-
pendently of another, and what are the entrees that sell well, and 
what are the side dishes that sell poorly? 

Mr. FARMER. We have three different listing options when you 
list your home with us. We have a limited-service listing that used 
to be our most popular, now after the new State laws, it is not the 
most popular any more. It can still be done, but it is much more 
tedious. 
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The most popular one is the one where we actually help with 
contract negotiations and basically, from the time a buyer is found, 
all the way through closing. It is essentially a full service listing. 
We charge a flat rate of $1,500, plus $495 at the time of listing for 
that. 

Mr. SHERMAN. That is full service. 
Mr. FARMER. We do not do any additional marketing of the prop-

erty. We do have a full service option. We will do open houses, and 
we will make flyers, and we will do newspaper ads, and we will do 
whatever they want. 

Chairman NEY. Time has expired. 
Mr. SHERMAN. Thank you. 
Chairman NEY. By the way, we are waiting for the votes. If you 

have additional questions, we can do it. 
I wanted to also recognize Kara Mundy. It is her last day. Kara, 

do you want to raise your hand? Thank you. It is her last hearing, 
it is not her last day, as an intern from Ohio State. I wanted to 
mention that, a graduate of Ohio State. 

The question I had, I want to ask the Realtors. What is wrong 
with Mr. Kelman or Redfin, LendingTree, why can’t they come to 
the Realtors and say, okay, I want to be part of this MLS and I 
am going to pay a fee like other Realtors would do to join, and do 
it nationally instead of going State by State and district by district? 

Ms. VREDEVOOGD-COMBS. All of our MLS’ are local. They are not 
national at all. We have MLS rules that are national rules. Some 
of those, or actually most of those rules are optional. 

Chairman NEY. That is what DOJ is objecting to, the national 
rules, correct? 

Ms. VREDEVOOGD-COMBS. We have some national rules, and 
those are really there to protect our MLS’, so they do not get sued 
by the DOJ. 

Chairman NEY. DOJ is objecting to the rules? 
Ms. VREDEVOOGD-COMBS. Objecting to some of the optional rules 

that were set out prior to—those have been changed now—that is 
what they are objecting to. 

Chairman NEY. None of your rules could override a State law, no 
matter what association? 

Ms. VREDEVOOGD-COMBS. No. 
Chairman NEY. The State law would come in and undo a rule, 

and that would be the law of the land? 
Ms. VREDEVOOGD-COMBS. You have to abide by State laws, but 

every one of our MLS’ is local. The only thing the National Associa-
tion of Realtors does is we promulgate various rules and regula-
tions for MLS’, and most of them are optional, if they want to do 
those, they can, and if they do want to do those, we set out the 
wording for them. 

Chairman NEY. Are there any groups, online groups, online com-
panies, that can go all over the entire United States? I think there 
are 1,000 MLS’. 

Ms. VREDEVOOGD-COMBS. All real estate is local. You have to join 
your local association. That is the beauty of the real estate indus-
try. 

Chairman NEY. How much does it cost to join that local, do you 
know, on average? 
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Ms. VREDEVOOGD-COMBS. I do not. Maybe these guys do. 
Mr. FARMER. I belong to nine different MLS’ in Texas. Every one 

of them has different rules, standards, and practices. Some of them 
make you go to orientation. I have to drive from Austin to Ama-
rillo, which is about—I do not have to drive but I have to go to 
Amarillo to go to that board’s orientation. Some MLS’ have orienta-
tion, and some do not. It is very tedious. 

I am not here to complain about the MLS rules. I know that is 
part of the business and part of my job. 

Generally, it is going to run you, MLS fees alone will generally 
run you about $500 to $700 a year, and then additional dues as far 
as NAR, TAR, and local board dues, another $500 a year or so. 
Around $1,000 to $1,500, depending on the board, a year to belong 
to an MLS. 

Chairman NEY. Did you want to comment? 
Ms. GORSUCH-BRADBURY. I think one of the issues is you need to 

go and join each of those MLS’ individually, which by the way, 
realestate.com is completely fine with. I think one of the key points 
that probably several of us have tried to convey is that we are fine 
joining the MLS’ and we are fine abiding by the rules. 

What we want to know, or have assurance of, is that when we 
join, we will not be discriminated against based on our business 
model. We want to have equal access as long as we are playing by 
the licensing rules and we are playing by all the MLS rules. We 
want to have the rules enforced equally so that we have a chance 
to compete fairly. 

What that does is it allows us to innovate knowing that we will 
have access to the key information, which is the listings. 

I think you have to think of an MLS as a market maker. That 
is where real estate is transacted. It is where buyers and sellers 
find each other. If, for whatever reason, we are excluded from that, 
it is very hard to compete. 

Chairman NEY. Yes? 
Ms. VREDEVOOGD-COMBS. Just a comment. All of our MLS’ are 

independent, and we welcome everybody to join these MLS’ if they 
are licensed in that State, and if they do business as a brokerage, 
they are welcome. Our arms are open. What we are finding is that 
we want to do business in every way, but they all have to follow 
the same rules that we do in our businesses, too. I think they agree 
with that. 

Chairman NEY. Do you agree with that? 
Ms. GORSUCH-BRADBURY. We do agree, but with all respect, I do 

not think the rules are necessarily enforced equally by all the 
MLS’. 

Mr. FARMER. I agree except for when MLS’ go—when you create 
a business model, then they go and change the rules. That is what 
has happened in Austin. That is what the State of Texas has tried 
to do with minimum service laws. 

When you go and join and then some boards see this new com-
petition and start changing the rules on you. That is what I object 
to. 

Chairman NEY. Mr. Kelman? 
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Mr. KELMAN. I was only going to reference again E-Realty. That 
is a company where the CEO testified before Congress saying that 
he felt his company was being discriminated against by the MLS’. 

In conversations with him, we have heard that his business 
would apply to be in the MLS. The application would be put on a 
slow boat to China. The MLS would confer with the National Asso-
ciation of Realtors. This was the issue he testified to 4 years ago. 

In talking to him now, he said that he did not think Congress 
would act, but the Department of Justice would at least dampen 
the bullying effect of the National Association of Realtors. 

Chairman NEY. Thank you. Very interesting panel. I appreciate 
the testimony and look forward to talking with you all in the fu-
ture. 

The Chair notes that some members may have additional ques-
tions for this panel, which they may wish to submit in writing. 
Without objection, the hearing record will remain open for 30 days 
for members to submit written questions to these witnesses, and to 
place their responses in the record. 

The hearing is adjourned. 
[Whereupon, at 5:29 p.m., the subcommittee was adjourned.] 
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